CONTRACT BETWEEN
THE CITY OF AUSTIN
And
LEVEL 3 FINANCING, INC. dba. LEVEL 3 COMMUNICATIONS, LLC., LEVEL 3 COMMUNICATIONS
For
Telecommunication Services

This Contract is between Level 3 Financing, Inc. dba. Level 3 Communications, LLC. dba. Level 3
Communications at 9229 Waterford Centre Blvd., Austin, TX 78758 to provide telecommunication
services and the City, a home-rule municipality incorporated by the State of Texas. Solicitation
requirements are met by using Department of Information Resources Contract No. DIR-TEX-AN NG
CTSA - 006.

1.1 This Contract is composed of the following documents:
1.1.1 DIR Contract - DIR-TEX-AN NG CTSA - 006
1.1.2 This Contract
1.1.3 Exhibit A, Supplemental Terms
1.1.4 Exhibit B, Scope of Work

1.1.5 Exhibit C, Level 3 Financing, Inc. dba. Level 3 Communications, LLC. dba. Level 3
Communication’s Offer

1.1.6 Exhibit D, Service Level Agreement
1.1.7 Exhibit E, Non-Discrimination Certification
1.1.8 Exhibit F, Non-Suspension or Debarment Certification

1.2 Order of Precedence. Any inconsistency or conflict in the Contract documents shall be resolved
by giving precedence in the following order:

1.2.1 Exhibit A, Supplemental Terms
1.2.2 Exhibit B, Scope of Work

1.2.3 Exhibit C, Level 3 Financing, Inc. dba. Level 3 Communications, LLC. dba. Level 3
Communication’s Offer

1.2.4 Exhibit D, Service Level Agreement
1.2.5 Exhibit E, Non-Discrimination Certification
1.2.6 Exhibit F, Non-Suspension or Debarment Certification
1.3 Services. Contractor will provide Telecommunications for the Aviation Department

1.4 Term of Contract. The Contract will be in effect on the date executed by the City (Effective Date)
and shall remain in effect for 36 months or the City terminates the Contract.

1.5 Compensation. The Contractor shall be paid a total Not-to-Exceed amount of $16,2751.68,
including all fees and expenses.

This Contract (including any Exhibits) constitutes the entire agreement of the parties regarding the
subject matter of this Contract and supersedes all prior and contemporaneous agreements and
understandings, whether written or oral, relating to such subject matter. This Contract may be altered,
amended, or modified only by a written instrument signed by the duly authorized representatives of both
parties.



In witness whereof, the City has caused a duly authorized representative to execute this Contract on the
date set forth below.

LEVEL 3 FINANCING, INC. dba. LEVEL 3
COMMUNICATIONS, LLC., LEVEL 3

COMMUNICATIONS CITY OF AUSTIN
Dwight E. Steiner ? =
ce President & pegoen (ueee\)
Printed Name of Agbtri@emerairCounsel Printed Name of Authorized Person
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Signature Signature
T o

Title: Title: )
Date: Date:' ‘
Exhibit Listing

Exhibit A, Supplemental Terms
Exhibit B, Scope of Work

Exhibit C, Level 3 Financing, Inc. dba. Level 3 Communications, LLC. dba. Level 3 Communication's
Offer

Exhibit D, Service Level Agreement
Exhibit E, Non-Discrimination Certification
Exhibit F, Non-Suspension or Debarment Certification



1.

Exhibit A
Supplemental Terms

Designation of Key Personnel. The Contractor's Contract Manager for this engagement shall be

Mark Strobel, Phone: 512-485-1790, Email: mark.strobel@level3.com. The City's Contract Manager for the
engagement shall be Diana Heath; Phone: 512-530-6341, Email: diana.heath@austintexas.gov.

2.

Invoices.

Invoices shall be mailed to the below address:

City of Austin
Department Aviation Department
Attn: Accounts Payable Ste. 411
Address 3600 Presidential Blvd.
City, State Zip | Austin, TX 78719
Code

INSURANCE: Insurance is required for this solicitation.

A. General Requirements: See Section 0300, Standard Purchase Terms and Conditions, paragraph 32,

entitled Insurance, for general insurance requirements.

i. The Contractor shall provide a Certificate of Insurance as verification of coverages required below
to the City at the below address prior to contract execution and within 14 calendar days after written
request from the City. Failure to provide the required Certificate of Insurance may subject the Offer
to disqualification from consideration for award

ii. The Contractor shall not commence work until the required insurance is obtained and until such
insurance has been reviewed by the City. Approval of insurance by the City shall not relieve or
decrease the liability of the Contractor hereunder and shall not be construed to be a limitation of
liability on the part of the Contractor.

ii. The Contractor must also forward a Certificate of Insurance to the City whenever a previously
identified policy period has expired, or an extension option or holdover period is exercised, as
verification of continuing coverage.

iv. The Certificate of Insurance, and updates, shall be mailed to the following address:

City of Austin Purchasing Office
P. O. Box 1088
Austin, Texas 78767

Specific Coverage Requirements: The Contractor shall at a minimum carry insurance in the types
and amounts indicated below for the duration of the Contract, including extension options and hold over
periods, and during any warranty period. These insurance coverages are required minimums and are
not intended to limit the responsibility or liability of the Contractor.

i. Worker's Compensation and Employers’ Liability Insurance: Coverage shall be consistent with
statutory benefits outlined in the Texas Worker's Compensation Act (Section 401). The minimum policy
limits for Employer’s Liability are $100,000 bodily injury each accident, $500,000 bodily injury by disease
policy limit and $100,000 bodily injury by disease each employee.
(1) The Contractor's policy shall apply to the State of Texas and include these endorsements in

favor of the City of Austin:

(a) Waiver of Subrogation, Form WC420304, or equivalent coverage

(b) Thirty (30) days Notice of Cancellation, Form WC420601, or equivalent coverage
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4.

5.

6.

i. Commercial General Liability Insurance: The minimum bodily injury and property damage per
occurrence are $500,000 for coverages A (Bodily Injury and Property Damage) and B (Personal and
Advertising Injury).
(1) The policy shall contain the following provisions:
(a) Contractual liability coverage for liability assumed under the Contract and all other
Contracts related to the project.
(b) Contractor/Subcontracted Work.
(¢} Products/Completed Operations Liability for the duration of the warranty period.
(d) If the project involves digging or drilling provisions must be included that provide Explosion,
Collapse, and/or Underground Coverage.
(2) The policy shallf also include these endorsements in favor of the City of Austin:
(a) Waiver of Subrogation, Endorsement CG 2404, or equivalent coverage
(b) Thirty (30) days Notice of Cancellation, Endorsement CG 0205, or equivalent coverage
(c) The City of Austin listed as an additional insured, Endorsement CG 2010, or equivalent
coverage
iii. Business Automobile Liability Insurance: The Contractor shall provide coverage for all owned,
non-owned and hired vehicles with a minimum combined singie limit of $500,000 per occurrence for
bodily injury and property damage. Alternate acceptable limits are $250,000 bodily injury per person,
$500,000 bodily injury per occurrence and at least $100,000 property damage liability per accident.
(1) The policy shall include these endorsements in favor of the City of Austin:
(a) Waiver of Subrogation, Endorsement CA0444, or equivalent coverage
(b) Thirty (30) days Notice of Cancellation, Endorsement CA0244, or equivalent coverage
(c) The City of Austin listed as an additional insured, Endorsement CA2048, or equivalent
coverage.

C. Endorsements: The specific insurance coverage endorsements specified above, or their equivalents

must be provided. In the event that endorsements, which are the equivalent of the required coverage,
are proposed to be substituted for the required coverage, copies of the equivalent endorsements must

be provided for the City’s review and approval.

Travel Expenses. Travel expenses are not authorized under this Contract.

Equal Opportunity

5.1.1 Equal Employment Opportunity: No Contractor or Contractor's agent, shall engage in any
discriminatory employment practice as defined in Chapter 5-4 of the City Code. No Bid submitted to
the City shall be considered, nor any Purchase Order issued, or any Contract awarded by the City
unless the Contractor has executed and filed with the City Purchasing Office a current Non-
Discrimination Certification. The Contractor shall sign and return the Non-Discrimination Certification
attached hereto as Exhibit E. Non-compliance with Chapter 5-4 of the City Code may result in
sanctions, including termination of the contract and the Contractor's suspension or debarment from
participation on future City contracts until deemed compliant with Chapter 5-4.

5.1.2 Americans With Disabilities Act (ADA) Compliance: No Contractor, or Contractor's agent
shall engage in any discriminatory employment practice against individuals with disabilities as defined
in the ADA.

Right To Audit

6.1.1 The Contractor agrees that the representatives of the Office of the City Auditor or other
authorized representatives of the City shall have access to, and the right to audit, examine, or
reproduce, any and all records of the Contractor related to the performance under this Contract. The
Contractor shall retain all such records for a period of three (3) years after final payment on this
Contract or until all audit and litigation matters that the City has brought to the aftention of the
Contractor are resolved, whichever is longer. The Contractor agrees to refund to the City any
overpayments disclosed by any such audit.

6.1.2 The Contractor shall include this provision in all subcontractor agreements entered into in
connection with this Contract.



Exhibit B - SCOPE OF WORK

PURPOSE

The City of Austin, Department of Aviation (The Airport) seeks quotes from qualified Vendors to provide
Telecommunication Services at Austin Bergstrom International Airport (ABIA). Responders should read
carefully each service section and be sure to include all requirements specified as each service has unique
requirements.

The required telecommunication services requested include:
« Business Switched Long distance

Business Switched Local dial tone

Primary Rate Interface (PRI) Service

Voice T-1 Two way ISDN Trunks

Direct Inward Dial (DID) Numbers

Analog voice lines

Enhanced 911 service

Directory assistance

Operator services

Call Blocking

Toll Restriction

Bill Restriction

Conference Bridge (optional)

Toll Free 800 Service (optional)

L ) * L L ) * ® L ) L ] L ] * * - -

The required support services requested include:

Real-time network monitoring

Oniine, on demand access to usage reports

24x7x365 customer care support

24x7x365 network operations center (NOC)

24X7X365 fifteen (15) minute response to any disruption of service
Single point of contact for all service and support issues

Web based customer portal

Option for electronic bill paying

The Airport desires a single comprehensive contract that satisfies all the services outlined in this
request for quote from a single vendor. All services shall be provided with a direct connection
(Type 1) from the vendor's Central Office (CO) to the Airport’ demarcation locations. Vendor shall
operate and maintain a local CO within the City of Austin. Vendor shall have existing infrastructure
connecting the Airport facilities directly to the local CO, or be willing to build out and maintain, at no
cost to the City, Type 1 connectivity between the Airport demarcation locations and the Vendor's
focal CO. Vendor shall own and maintain the local CO and all infrastructure used to provide
services to the Airport. Vendor shall not be a reseller or lease to own service.

The initial term of the contract shall be for one (1) year with three (3) additional one (1) year
optional extensions, subject to approval of the Airport, Vendor and the City Purchasing Officer or
designee.

VENDOR RESPONSIBILITIES

The Vendor shall provide telecommunication as required by the written Contract. If during the term
of the Contract the Airport’s requirements, or Scope of Work, change due to improvements,
upgrades, expansion, or changes in technology, the Airport may choose to re-solicit for a new
Contract or amend this Contract. Any amendments made to this Contract shall be mutually
agreed-upon by both parties and in written form.

The Vendor shall provide a Service Level Agreement (SLA) that provides, at a minimum, that all
services will be available 99.999% of the time. The Vendor's SLA will provide 15-minute
acknowledgement response for service outages with a maximum 2-hour service restoration time
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for all services provided to the Airport. Both the Airport and the Vendor shall mutually agree upon
additional SLAs in writing.

The Vendor shall have an established policy on bursting bandwidth utilization.

The Vendor understands and agrees that the Airport’s operational schedule takes precedence over any
other schedule(s) agreed to by the Airport and the Vendor. The Vendor shall not hold the Airport liable,
financially or otherwise, if an aiteration in the Airport’s schedule requires the Airport to reschedule the
installation, implementation, or other previously scheduled services.

General Requirements:
Vendor shall provide telecommunication as required by this Scope of Work at Austin Bergstrom
International Airport campus location(s). Throughout the term of the Contract, the Airport reserves
the right to extend and/or expand services within a location and to add or remove location(s) covered
under the Contract.

Vendor shall document and provide a guaranteed qualiity of service. The Airport requires a minimum
service availability of 99.999% per month with a maximum 15-minute problem acknowledgement
response and a maximum 2 hour service restoration. Unless otherwise agreed to by the Airport, the
selected Vendor will issue a documented credit if the response time and/or downtime do not meet the
Contracted limits as agreed to in the negotiated SLA.

Vendor shall provide technical support 365 days a year, 7 days per week, 24 hours a day.

Vendor shall maintain 24x7x365 real-time network monitoring capability on all Airport connections and
provide real time bandwidth utilization, and on demand reporting accessible to Airport IT manager or
designee via a web based customer portal.

Vendor shall provide maintenance to systems as required by the written Contract. Maintenance
schedules shall be pre-arranged and agreed to by the Contract Manager and the Vendor.
Maintenance shall not be performed without the prior agreement of the Contract Manager. The
Airport's maintenance window is between 12 am —~ 4 am daily. No maintenance may be performed
outside this window without written consent from the Airport.

Vendor shall provide a dedicated single point of contact (SPOC) to assist with ongoing management
and support of the all services provided to the Airport throughout the life of this contract.

Vendor shall provide a written trouble reporting and problem escalation process and procedures that
include escalation timeframes, levels of priority and severity and their definition.

Vendor shall provide a written process used to notify the Airport of problems, outages and scheduled
maintenance.

Vendor shall provide written post-outage/ problem reports o the Contract manager within 10 days
post incident for any outage or service disruption lasting more than 15 minutes.

Telecommunications Services Requirements:
Vendor shall provide business class voice grade quality services equivalent or higher in performance
and quality to those provided under the Airport's existing contract.

Vendor shall provide business class switched voice services for local and long distance calling to the
Public Switched Telephone Network (PSTN). Services shall include:

« Local dial tone

« Long distance 1+

« Long distance 8xx

» Intrastate, Interstate, and International Long distance

Vendor shall provide dedicate dynamic PRIs for access to the PSTN. PRIs shall support dynamic
outbound and inbound traffic including DIDs. The circuit shall be configured to transmit the full 10 digit
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station automatic numbering identification from each PBX extension, not the billing telephone number
associated with the PRI. Services shall include:
« Primary Rate Interface (PRI) Service
Voice T-1 Two way ISDN Trunks
Direct Inward Dial (DID) Numbers
Analog voice lines
Digital voice lines

Vendor shall provide the following additional features and services:
Enhanced 911 Service

Toll Restriction
Bill Restriction
Local Number Portability

+ Directory Assistance
«  Operator Services

« Directory Listings

« Call Blocking

Vendor shall be capable of providing the following optional services.
« SIP Trunks (option)
« Conference Bridge (option)
« Toll Free 800 Service (option)

Implementation and Migration:
Vendor shall provide a written plan to implement the proposed services. Include a description of tasks
and associated timeframes for the conversion. This plan will be co- developed by the vendor and the
Airport. The full and final plan shall be negotiated, written, and mutually agreed upon by both the
Airport and the Vendor. All implementation services shall be at no cost to the City.

Vendor understands and agrees that the Airport’s operational schedule takes precedence over any
other schedule(s) agreed to by the Airport and the Vendor. The Vendor shall not hold The Airport
liable, financially or otherwise, if an alteration in the Airport’s schedule requires the Airport to
reschedule the installation, implementation, or other previously scheduled services.

TRANSITION/CONTRACT CLOSE-OUT

The Vendor agrees that the services provided by any resulting Contract are vital to The Airport's
overall operations; that continuity thereof must be maintained at a consistently high level without
interruption; that upon expiration of any resulting Contract a successor may continue these
services; the successor shall need phase-in training; and that Vendor shall cooperate in order to
effect an orderly and efficient transition. Accordingly, the Vendor shall provide transition/contract-
close out services for no less than ninety (90) days, unless otherwise stated in the Contract, prior to
Contract expiration to its successor at no extra charge to The Airport.

SECURITY, CONFIDENTIALITY, AND NETWORK DATA SECURITY REQUIREMENTS

Vendor's on-site and remote staff shall meet all local and national security requirements and comply with all
laws and regulations that are otherwise legally required to work at the airport. Refer to Attachment A:
Airport Security Requirements for more detail.

Vendor on-site staff shall meet the minimum Airport security requirements and be capable of obtaining and
maintaining a current valid SIDA badge at Aviation Department.

Vendor on-site and remote staff shall be required to sign a non-disclosure agreement and keep the details
of Aviation Department confidential. Failure to sign or abide by the non-disclosure agreement will be
grounds for contract cancellation.

Vendor remote access staff shall meet Aviation Department security requirements.




Vendor shall provide notice to the Airport within 24 hours of a termination or resignation of support staff.
Vendor shall return terminated employee badge(s) to the Airport within 5 business days of termination or
resignation of support staff.

All materials and information provided or made available to the Vendor by the City while working on this
Contract shall be regarded as confidential information in accordance with Federal law, State law, and ethical
standards. Vendor shall take all necessary steps to safeguard the confidentiality of such materials or
information. Vendor shall be responsible for insuring that its employees and Subcontractors associated with
this contract abide by the confidentiality requirements of the Contract.

The Airport will provide security for gaining entry and access to its sites. As some program and individual
data is of a highly sensitive nature and cannot be removed from the work location, the Vendor shall be
responsible for sanitizing, i.e., removing or redacting, any such data before its removal.

Airport Security Requirements

1. SUMMARY
1. Access to any security or emergency documents must be approved by the Security Manager.
2. Due to the ever-changing environment of Airport security, requirements may change at any time.
3. SENSITIVE SECURITY INFORMATION must be protected at all times.

WARNING: This document contains Sensitive Security Information that is controlled under 49 CFR parts 15 and
1520. No part of this document may be disclosed to persons without a "need to know", as defined in 49 CFR
parts 15 and 1520, except with the written permission of the Administrator of the TSA or the Secretary of
Transportation. Unauthorized release may result in civil penalty or other action. For US government agencies
public disclosure is governed by 5 U.S.C. 552 and CFR part 15 and 1520.

2. RESTRICTED AREAS ACCESS POLICIES

Escorted Access: For this project Individuals shall submit to a fingerprint-based ten-year criminal history
records check (CHRC) and Security Threat Assessment (STA). If the process confirms no disqualifying
criminal offenses, the Department of Aviation (DOA) Security and ID Office will allow access, as approved by
the Security Manager, to security areas and security documents. The Department of Aviation will provide escort
services as part of this project as needed. Requests for access must be submitted in writing in advanced to the
Security Manager so work can be scheduled accordingly.

Telecommunication / Electrical / Maintenance Room Access: The DOA Information Systems Division shall
approve access into DOA telecommunication rooms. The DOA Building Maintenance Division shall approve
access into electrical and/or maintenance rooms. A DOA employee shall accompany and escort individuals
needing access to these areas. Requests for escorts must be made at least three (3) working days in advance
of the event through the Project Manager and/or at the Work Coordination Meetings.

The following procedures shall be followed for approved parking.

1. The Contractor will contact Airport Communications (5630-2242) to advise they are arriving at the terminal, or
have arrived at their approved parking location. An Airport Security Supervisor or designee will be
dispatched to meet at the designated parking location.

2. The security representative will inspect the vehicle and apply a distinctive sticker to the vehicle window to
indicate that the vehicle has been inspected and authorized to be parked at that location.

Under no circumstances shall the Contractor's vehicle operator leave the vehicle prior to security inspection.

3. SECURITY CLEARANCE PROCEDURES



Contractor should allow 7-10 days for completion of security screening processing. Please contact Security and ID
at 530-6360 for business hours.

The following procedures shall be followed to obtain security clearance:

1. Contract applicant shall complete, sign the Personal Information Form, and present two forms of
identification.

2. Contract applicant shall read and sign the Criminal History Records Check/Disqualifying Criminal
Offenses statement/form.

3. Contractor shall submit to an FBI fingerprint-based criminal history records check and a TSA Security
Threat Assessment (STA).

Non-U.S. citizen proposers shall provide governmental proof of work authorization and an ABIA Documentation
Verification Form reviewed and stamped by Immigration and Customs Enforcement personnel located on the
ground level of the terminal building

Exhibit C
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LEVEL 3 FINANCING, INC. dba. LEVEL 3 COMMUNICATIONS, LLC. OFFER

Services
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Exhibit D
Service Level Agreement

EXHIBIT & - SERVICE LEVEL AGREEMENT
Attachment O-1 to Confract o, DIR-TEX-AM-NG-CTS5A-008 {W teIeCOI I I
State of Texas DIR - Service Level Agreements

rm ANnn ahila t el avel A 20 M e
welnela erms App 11K SErvice Ll A~ Adreemen

=or the purpose of delerminirg the apolicable credt, & Sarvice Dutage bagins when the trouble t cket is opened ana
cioses when tha Service is properiy restorza. Credits ara providad upon raguas:. The resources anc egqu pmen: used to
measure sewvice leval metrics are determ ned oy TWTC.

Zervice Cutagas and fa lures to maet tre performance object ves herein do not include outages ana failuras caused by
ke equipmant of cr acis or cmissicns of, Customar or s end users. Farce Maeure Evenis (as aefined below!, or
outages ocourrng durng scheduled or emengency nma nienarce wingows providea that TWTC notfied Cusiemerin
advance of any such scnedulea or emargency mainrtarance. Stardard maintenance windows are based on tha time zone
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'MRLC") assocated with the non-perfiorming Senvice par sta.

Chronic Trouble Services
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Ermiration iab’ |I'.'_-.' provided trhat Customer supglies TWTC with 3 writter :ermiration notice no aterthan thirty days fo lowing
the thrd Service Dutage.

Customer's Responsibility

+ Customers with Co% are rasponsiole for correcty marking (DEC2) all packets. CoZ customears with Maraged CPE
le.g. managec router, managed |AD) may choose to sither nave the fuly managed CPE mark packets basad on
cdswomer requ remsants or 1o mark raffic on their LAN.

¢ Customer s resporsikle for Queuing/Rate-Shaping CoS rafic so that t does not axceed the conracted servce.

erf t

Yo ty A TW T p
1NCe me CS Avaliabie at | vy = vv"‘f‘ e

Morth y r.e'm""k Latem:y and Faczket Delivary a-=-r¢ge= r"ay be vewed at:

WW ITWIEe oo C peno I TWOrs ervaw_pe

11



\\‘t@telecom.

Mean Time to Restore (MTTR
TWTC will provide a Maan-Time-To-Repair (MTTR] interva o four (4) nours for al Sarvices. Credits for failure to maet
the MTTR hava bear ncuded in the Availak lity SLA matrix balow.

+

TWTC's Sarvices will o= available to Customer at [2ast 39.22% of tha time in a calendar month (*Matwork Availakilisy™) or
Cusiomer wll receive service cutage credte per tha tanle balow. A servica cuiage is gefined as tha inabiity to transmit
and receive data for Data Servicas, or the inability to process a telaphore cali for Vo ce Services. Nework nor-availaoi ity
is def neg as tha curaton of time in a calerdar month that 3 Serv ce axperiencas 3 Servce Culage Credits are basad
upon a perceniage of the month .y recurring charge MAC for the nen-parforming Zervice as fol ows:

Availability
Per Service Qurage Percenrage Credit
Up to & minutas (3E.99% avai abil ty) Mo Cradit
£ minutes up to 4 hours £0 of the MRC
4 bours up to 8 hours 25% of the MRC
8 hours up to 18 hours £0% of the MRC
1€ nours or greater *CD% cf the MRC

Availab lity 2LA is apolcanle to:
1. Woica Services
Busiress Line
P3X Trurk
PRI
|12 Telepncne
Inkourd LD
Dutkound LD
Cirzuit Switcned 3 gtal
Servicas to include
Interna: Sarvices [incluging Small O%ica/Home Cff ce (304C)
MPLSIHP WPN Service provisioned within the 45 contiguaus Urited States
Trarspor: Services (incluces Prvate Lne)
Metro ard _ong kaul Ethernat Sarvices

Fow

™ moao

2. Dat

prow Mo

TWTC's Sarvices will nave ar average round-trip transmission o £3 millisecords or l2ss wthin 3 given ca enaar montn
betwaer TWTC dasignated 12 core routers in the forty-eight contigucus United States ("Wetwork Latency Objective”].  |If
TWTC fails 1o meet tha Matwork Latercy Cbjective, craaits wil' e ca cu'atea perthe taoie balow. Credits are based upon
& percartage of the MRC for the nen-parforming Service as follows:
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Average Latency Srandard Percentage Credir
2w 22.00 rr liseconds \"ms”) o Craait
50.01 10 60.20 ms 205
60.01 0 65.20 ms an,
50110 70.C0ms 400
70.01%0 75.C0ms 0%
750110 60.20ms TR
£0.21 ms or greater 1003

TWTC's Zervices wil! nave packet delivery of a1 least 28.8% auring any calendar maonth |*Packet Dalivary Jbjactive)

-

@) ra

Mawvork Latercy SLA is apolicable to Internet {inclug ng 2CHQO}, Long Faul Ethernet andg MFLS/HF W2H
Servicas.

Optmuam TCF throughpa: may require adjustments ¢ the default TCP stack setunge.

“lawwork Latercy is aelermirad by averag ng sample measurements taker nthe 48 Cortiguous Untad States
curing the most racart full ealendar moritn bewwsaen TWTC dasigrated IF care rodters.

TWTC s currertly working towaras end to end latarcy maasuremen: and 2xpect to implament this ablity for
Etharnet Services inearly 2072, At that time, TWTC will update the appiicable 5LA's. Untl this occurs,
TWTE will work with the ‘ast mile prov.dar ard customer to resolve latency issues durng treuble situations or
service imnpairments repored by customer.

xl’

TWTC fails 10 meet the Packet Jelivery Dbjactive, credts wil oe ca'cuated per tha tanle below. Credits are nased upon
& percertage of MRC for the non-parforming Service as fol ows:

Domeszic Packet Delivery Percenrages Pergenrage Credirs

Average Packet Delivery

Mz Credit

10%

20%

30%

40%

50%

75%

emmze
e

“lotes:
1.

-
.

Packa: Delivery SLA = applicab e ¢ Internet ( ncuding SOH0) IP WFN, ENLAMN and Corwverged Services
Packe: Delivery is determ ned by avaraging samp 2 maasurements 1aken in the 48 Cort gucus Jnitaa Siates
during tha mos: recen: ful ca enaar month between TWTC designated IP core routers.
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w

TWTC is currendly working towards and w0 enc packet ce ivery measuremart ard expac: to implemen: this abilty
for Ethernat Sarvices in 2ariy 2012, A1 that tme. TWTC will update tha applicable SLA's. Until this ccours, TWTC
will werk witn last mi e provider and customer to rescive packet deivery issues auring troub'2 siwuations or service
impairments raported by cusiomer.

‘..‘,\' K J 1e
TWTC's Reatme CoS will nave ar averaga cna-way jittar measarament o § ms or ess during any given calendar month
U'Reatimea Jiter Chjectiva™). TWTLC's Irtaractive CoZ wil have ar average ore-way itter measuremen: of 2 ms or less
durirg ary given ca'endar morth ‘Inzeractive Jittar Objective™;.  IF TWTC ails 10 mee: the applicable Jitter objective,
credits wil be calculatad per the 1:able be ow. Credits are based upcn a percentage of the MRC for tha non-parforming
Servica as follows:

Network JJi

CoS Designarion — Percentage Credits

48 Condguous States Reaitime Inreracrive
0.6 ms Ne Credit Mo Cred:
E1me-2Crmrs 10% Mo Cred:
21meg-4Cmrs 20% ‘0%
4 1meg-5Cms 30% 20%
51ms-6.5ms 40% 20%
BG6ms-7.5ms 50°%% 40%
75ms-10.0 ms 75% 26%
»2.1ms 100% 0%

1. TWTC = Jitter SLA iz appicab e 0 IP WFM and Convarged Servicas.

5

Jiter is daterminac oy averaging samp e measuremarts tsken in the 48 Contiguous Lr ted States during the
mas: regen: ful zaencar month between TWTC designated (P cora routars.

TWTC is currently working towards 2nd 10 end jitter measarament ana expect 1o mplemant this abi ity far
Etnemet Services in eary 2012. Atsha:time, TWTC will update the apolcanla SLA's. Jnii this coocurs. TWTC will
work with last mie provider ang customer o resc ve itter ‘ssuas curing roub'e s tuatons cr service impairments
reportec oy customer.

w
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Exhibit E
Non Discrimination Certification

City of Austin, Texas
EQUAL EMPLOYMENT/FAIR HOUSING OFFICE
NON-DISCRIMINATION CERTIFICATION

City of Austin, Texas
Human Rights Commission

To: City of Austin, Texas, (“OWNER")

| hereby certify that our firm conforms to the Code of the City of Austin, Section 5-4-2 as reiterated below:

Chapter 5-4. Discrimination in Employment by City Contractors.

Sec. 4-2 Discriminatory Employment Practices Prohibited. As an Equal Employment Opportunity (EEO)
employer, the Contractor will conduct its personnel activities in accordance with established federal, state and local
EEO laws and regulations and agrees:

® )
(2)

©)

(4)

(%)

(6)

(7)

Not {o engage in any discriminatory employment practice defined in this chapter.

To take affirmative action to ensure that applicants are employed, and that employees are treated
during employment, without discrimination being practiced against them as defined in this chapter. Such
affirmative action shall include, but not be limited to: all aspects of employment, including hiring,
placement, upgrading, transfer, demotion, recruitment, recruitment advertising; selection for training
and apprenticeship, rates of pay or other form of compensation, and layoff or termination.

To post in conspicuous places, available to employées and applicants for employment, notices to be
provided by OWNER setting forth the provisions of this chapter.

To state in all solicitations or advertisements for employees placed by or on behalf of the Contractor,
that all qualified applicants will receive consideration for employment without regard to race, creed,
color, religion, national origin, sexual orientation, gender identity, disability, veteran status, sex or age.

To obtain a written statement from any labor union or labor organization furnishing labor or service to
Contractors in which said union or organization has agreed not to engage in any discriminatory
employment practices as defined in this chapter and to take affirmative action to implement policies and
provisions of this chapter.

To cooperate fully with OWNER's Human Rights Commission in connection with any investigation or
conciliation effort of said Human Rights Commission to ensure that the purpose of the provisions
against discriminatory employment practices are being carried out.

To require compliance with provisions of this chapter by all subcontractors having fifteen or more
employees who hold any subcontract providing for the expenditure of $2,000 or more in connection with
any contract with OWNER subject to the terms of this chapter.

For the purposes of this Offer and any resulting Contract, Contractor adopts the provisions of the City’s Minimum
Standard Nondiscrimination Policy set forth below.

City of Austin
Minimum Standard Non-Discrimination in Employment Policy:

As an Equal Employment Opportunity (EEO) employer, the Contractor will conduct its personnel activities in
accordance with established federal, state and local EEO laws and regulations.
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The Contractor will not discriminate against any applicant or employee based on race, creed, color, national
origin, sex, age, religion, veteran status, gender identity, disability, or sexual orientation. This policy covers all
aspects of employment, including hiring, placement, upgrading, transfer, demotion, recruitment, recruitment
advertising, selection for training and apprenticeship, rates of pay or other forms of compensation, and layoff
or termination.

Further, employees who experience discrimination, sexual harassment, or another form of harassment should
immediately report it to their supervisor. If this is not a suitable avenue for addressing their complaint,
employees are advised to contact another member of management or their human resources representative.
No employee shall be discriminated against, harassed, intimidated, nor suffer any reprisal as a result of
reporting a violation of this policy. Furthermore, any employee, supervisor, or manager who becomes aware
of any such discrimination or harassment should immediately report it to executive management or the human
resources office to ensure that such conduct does not continue.

Contractor agrees that to the extent of any inconsistency, omission, or conflict with its current non-
discrimination employment policy, the Contractor has expressly adopted the provisions of the City’'s Minimum
Non-Discrimination Policy contained in Section 5-4-2 of the City Code and set forth above, as the Contractor’'s
Non-Discrimination Policy or as an amendment to such Policy and such provisions are intended to not only
supplement the Contractor’s policy, but will also supersede the Contractor’s policy to the extent of any confiict.

UPON CONTRACT AWARD, THE CONTRACTOR SHALL PROVIDE A COPY TO THE CITY OF THE
CONTRACTOR’S NON-DISCRIMINATION POLICY ON COMPANY LETTERHEAD, WHICH CONFORMS IN
FORM, SCOPE, AND CONTENT TO THE CITY'S MINIMUM NON-DISCRIMINATION POLICY, AS SET
FORTH HEREIN, OR THIS NON-DISCRIMINATION POLICY, WHICH HAS BEEN ADOPTED BY THE
CONTRACTOR FOR ALL PURPOSES (THE FORM OF WHICH HAS BEEN APPROVED BY THE CITY’S
EQUAL EMPLOYMENT/FAIR HOUSING OFFICE), WILL BE CONSIDERED THE CONTRACTOR’'S NON-
DISCRIMINATION POLICY WITHOUT THE REQUIREMENT OF A SEPARATE SUBMITTAL.

Sanctions:

Our firm understands that non-compliance with Chapter 5-4 may result in sanctions, including termination of the
contract and suspension or debarment from participation in future City contracts until deemed compliant with the
requirements of Chapter 5-4.

Term:

The Contractor agrees that this Section 0800 Non-Discrimination Certificate or the Contractor's separate
conforming policy, which the Contractor has executed and filed with the Owner, will remain in force and effect
for one year from the date of filing. The Contractor further agrees that, in consideration of the receipt of
continued Contract payments, the Contractor's Non-Discrimination Policy will automatically renew from year-to-
year for the term of the underlying Contract.

Dated this 22 day of S s walony L 2e177

CONTRACTOR L(‘ ved } ((/W mue (c’f/ P «us ) Li C

Authorized Signature 42’(0;,(‘\ 4[7,«4_,\./\/\
Dwight E. Steiner

Title
Asst. General Counsel
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Exhibit F

City of Austin, Texas
Section 0805
NON-SUSPENSION OR DEBARMENT CERTIFICATION

The City of Austin is prohibited from contracting with or making prime or sub-awards to parties that are
suspended or debarred or whose principals are suspended or debarred from Federal, State, or City of
Austin Contracts. Covered transactions include procurement contracts for goods or services equal to or
in excess of $25.000.00 and all non-procurement transactions. This certification is required for all
Vendors on all City of Austin Contractsto be awarded and all contract extensions with values equal to or
in excess of $25,000.00 or more and all non-procurement transactions.

The Offeror hereby certifies that its firm and its principals are not currently suspended or debarred from
bidding on any Federal, State. or City of Austin Contracts.

Contractor's Name: - y
Level & Cowm Wwbw'(aﬁéfus,. L.

Signature of Officer or
Authorized

Representative: Q A Date: ) g R
@%%Lut’\,u S\’o*. 22 " 2017
. :
Printed Name: Dwight E. Steiner
!l. P L] I ' g
Title Asst. General Counsel
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MEMORANDUM

FROM: Sai Xoomsai Purcell, Procurement Specialist IV, 512-974-3058
DATE: 09/19/2017
SUBJECT: Level 3 Telecommunication and Internet Services

e Tevel 3 is the carrier for both the telecommunication and internet services.

o  Due to the terms and conditions of the DIR TEX-AN contract, internet services must be ordered and
billed directly through DIR. An annual DO should be issued and email directly to DIR for internet
services.

e Anannual DO should be issued and email directly to Level 3 for telecommunication services.

'This would create one order with DIR for the internet and one with Level 3 for the telecommunication.

CccC:
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TEX-AN NG
Communications Technology
Services Agreement

Between

The State of Texas, acting by and through the
Texas Department of Information Resources

and

TW Telecom of Texas LLC. (Vendor)
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TEX-AN NG
Communications Technology Services
Agreement

This TEX-AN NG Communications Technology Services Agreement is entered into by and
between the State of Texas, acting by and through the Texas Department of Information
Resources (“DIR”), with its principal place of business at 300 West 15th Street, Suite 1300,
Austin, Texas 78701, and TW Telecom of Texas LLC. (“Vendor”), with a principal place of
business at 10475 Park Meadows Drive, Littleton, CO 80124.

Preamble.

WHEREAS, in accordance with the laws of the State, DIR issued the Request for Offers for
TEX-AN Next Generation (TEX-AN NG) on the Texas Comptroller of Public Accounts’
Electronic State Business Daily Website, RFO number DIR-TEX-AN NG-001 (the RFO);

WHEREAS, in response to the RFO, Vendor submitted Vendor’'s Response, dated October
1, 2010, as revised, amended and supplemented thereafter (the “Response”) and Vendor
submitted Best and Final Offer (BAFO) response dated January 7, 2011, and DIR
acknowledges the fact that after Vendor's Response and BAFO Response were received
and prior to Contract execution, the name of the Vendor has changed from tw telecom
holdings inc to TW Telecom of Texas LLC;

WHEREAS, based on the Response, DIR and Vendor have engaged in extensive negotia-
tions, discussions and due diligence that have culminated in the formation of the contrac-
tual relationship described in this TEX-AN NG Communications Technology Services
Agreement (hereinafter CTSA or Contract); and

NOW THEREFORE, in consideration of the mutual promises and covenants contained
herein, and for other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, DIR and Vendor (collectively, the “Parties” and each, a “Party”)
hereby agree as follows:

Article 1. Introduction.

Section 1.1 Provision, Performance and Management by Vendor.

DIR desires that certain Communications Technology Services procured in accordance
with state law (pursuant to Chapter 2170, Texas Government Code) be provided, per-
formed and managed by Vendor as and to the extent described in this CTSA. Vendor has
carefully reviewed DIR’s requirements, has performed all due diligence it deems neces-
sary, and desires to deploy, perform and manage such communications technology Ser-
vices for DIR, the Customers, Authorized End Users and, as required, other TEX-AN NG
Vendors and TEX-AN 2000 Providers .

Section 1.2 Vendor’s Experience and Qualifications.

The Vendor represents and warrants that it is an established provider of communications
technology Services as awarded under this CTSA and has the skills, qualifications, exper-

Exhibit A to Amendment One
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tise, financial resources and experience necessary to provide the communications tech-
nology Services, plans, reports and other deliverables described in this CTSA.

Section 1.3 Definitions.

Except as otherwise expressly provided in this CTSA, all capitalized terms (including de-
rivatives of such terms) used in this CTSA shall have the meanings ascribed to them in
Exhibit A Definitions; provided however, that any such defined terms, if not capitalized
herein, shall have the same meaning as the defined term unless the context or industry
usage require a different meaning. Words having well-known technical or trade meanings
shall be accorded such meaning, unless expressly defined otherwise herein. Uncapital-
ized terms or phrases are to be given their usual meaning.

Article 2. Contract Documents.

Section 2.1 Definition.

This CTSA includes each of the Exhibits and Attachments attached to this CTSA, which
are hereby incorporated into and deemed part of this CTSA, and unless otherwise ex-
pressly stated all references to this CTSA shall include the Exhibits and Attachments. A
listing of the Exhibits and Attachments is included in the Table of Contents.

Section 2.2 Compliance with Procurement Laws.

This CTSA is the result of compliance with applicable procurement laws of the State. DIR
issued a solicitation on the Comptroller of Public Accounts’ Electronic State Business Dai-
ly, Request for Offer (RFO) DIR-TEX-AN NG-001, on August 11, 2010, for TEX-AN Next
Generation Communications Technology Services. DIR subsequently issued a Best and
Final Offer (BAFO) opportunity dated December 13, 2010. Vendor responded to both op-
portunities and DIR and Vendor have engaged in extensive negotiations, discussions and
due diligence that have culminated in the formation of the contractual relationship de-
scribed in this CTSA. Upon execution of all CTSAs arising from the RFO, a notice of award
for RFO DIR-TEX-AN NG-001 shall be posted by DIR on the Electronic State Business
Daily.

Section 2.3 Order of Precedence.

In the event of any conflict or contradiction between or among the TEX-AN NG Commu-
nications Technology Services Agreement elements, the documents will control in the fol-
lowing order of precedence:

(@) The CTSA (this document), and all amendments thereto,

(b) Exhibit A Definitions to the CTSA, and all amendments thereto,

(c) Exhibit B Terms and Conditions to the CTSA, and all amendments thereto,
(d) All other Exhibits to the CTSA, and all amendments thereto,

(e) Attachments to the CTSA, and all amendments thereto,

() Appendices to the CTSA, and all amendments thereto;

(g) Vendor's Response to BAFO, dated January 7, 2011, and incorporated by reference
herein.

(h) The Vendor's Initial Response to the RFO, dated October 1, 2010, and incorporated
by reference herein.

(i) The RFO Number DIR-TEX-AN NG-001, as amended and clarified by the Vendor
questions and the DIR official responses, and incorporated by reference herein.

Exhibit A to Amendment One
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Article 3. Term.

Section 3.1 Initial Term.

The initial Term of this CTSA shall commence as of 12:00:01 a.m., Central Time on the
Effective Date and continue until 11:59:59 p.m., Central Time, on _August 4, 2016 , unless
this Contract is terminated earlier as provided herein, in which case the initial Term of this
Contract shall end at 11:59:59 p.m., Central Time, on the effective date of such termina-
tion.

Section 3.2 Extension(s).

By giving written notice to Vendor no less than 90 days prior to the expiration date of the
initial Term or the then-current Renewal Term, DIR, upon mutual agreement of the Parties,
shall have the right to extend the Term of the CTSA for up to five years from the expiration
of the initial Term, in any combination of months or years as necessary to complete the
purpose of this Procurement. Upon mutual agreement, DIR may extend the CTSA more
than once up to a total of an additional five year period (each a Renewal Term). The exact
period(s) of the extension(s) shall be specified in the DIR notice of extension. The total pe-
riod of time during which the CTSA is in effect is the Term.

Article 4. Relationship among DIR, Vendor, other TEX-AN NG
Vendors, Authorized End Users and Customers.

Section 4.1 DIR as Vendor’s Customer.

Pursuant to its authority found in Chapter 2170, Texas Government Code, DIR is the single
state agency mandated to procure telecommunications services on behalf of Customers.
In all interactions under the CTSA, DIR is in the role of Vendor's Customer, with the excep-
tion of Local Services and Small Office/Home Office (SOHO) Internet connectivity Services
(hereinafter “direct sales transactions”). Except as noted above, DIR will issue all Purchase
Orders to Vendor on behalf of itself and the Customers. Except as noted above, DIR shall
act as the Vendor's billing agent for all Services ordered and consumed by the Customers
and shall pay net proceeds from such billings to Vendor.

Vendor agrees to process all DIR orders for Services available under the CTSA through
the CTSA.

Section 4.2 Direct sales transaction Customers for Vendor.

If Vendor is awarded any of the following Services: Local Services and/or SOHO Internet
Connectivity Services under this CTSA (direct sales transactions), then Vendor shall re-
ceive Purchase Orders for such Services from the direct sales transaction Customer(s).
Vendor shall bill direct sales transaction Customers such Services at the Prices allowed by
this Contract that includes the DIR Cost Recovery Fee (CRF). Vendor shall remit the asso-
ciated CRF to DIR on a monthly basis. Vendor shall also be responsible for sales reports
and other administrative duties associated with providing these Services to the direct sales
transaction Customers. See Appendix B, Terms and Conditions, Section 9.15, Reporting of
direct sales transactions and payment of CRF.

Vendor agrees to process all direct sales transaction Customer orders for Services availa-
ble under the CTSA through the CTSA.

Exhibit A to Amendment One
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Section 4.3 Customers as Authorized End Users of Vendor’s Services.

As specified in Section 2170.004, Texas Government Code, certain Texas governmental
and non-governmental entities are authorized to use the telecommunications services for
which DIR contracts. For DIR’s purposes, these entities are Customers. From the Vendor’s
perspective, these entities are “Authorized End Users,” whether as organizations or per-
sons employed by such organizations. When ordering certain Services from Vendor, the
Customer may enter into a certain TEX-AN NG Customer Services Agreement, with DIR
and Vendor, which sets forth the terms and conditions for the deployment, acceptance and
delivery of such certain Services by Vendor to such Customer. Under each TEX-AN NG
Customer Services Agreement, DIR shall be the billing agent on behalf of Vendor to re-
ceive payment for the Services from the Customer. DIR shall ensure that Customers com-
mit funds for payment of Services by issuing Purchase Orders to DIR. The minimally ac-
ceptable terms and conditions of the TEX-AN NG Customer Services Agreement are at-
tached as Exhibit H, Attachments H-1 and H-2.

Section 4.4 Nondiscrimination between and among TEXAN NG Vendors.

An award from the RFO is not exclusive to the Vendor. Vendor acknowledges that DIR in-
tends to award or has awarded multiple contracts for Services out of the RFO. Vendor fur-
ther acknowledges that some of the Services provided by Vendor hereunder may also be
provided by Other TEX-AN NG Vendors. Finally, Vendor acknowledges that Vendor may
have a dependency on Other TEX-AN NG Vendors in order to serve a particular Customer.
Therefore, Vendor warrants and covenants, for itself and its Subcontractors, it shall not
discriminate against another TEX-AN NG Vendor in the deployment and delivery of any
Service in any manner to DIR, an Authorized End User and/or any Customer, or otherwise
cause any disruption to Services as deployed and delivered to DIR, Authorized End Users
and/or Customers by any Other TEX-AN NG Vendor.

Section 4.5 Covenant of cooperation among all.

Vendor shall fully cooperate with all Other TEX-AN NG Vendors in fulfilling the terms of this
CTSA and/or TEX-AN NG Customer Services Agreement with DIR and Authorized End
Users and/or Customers. DIR shall ensure that all agreements executed with Other TEX-
AN NG Vendors pursuant to the Procurement shall obligate such Other TEX-AN NG Ven-
dors to fulfill the requirements that are imposed on Vendor in this Section 4.5. Vendor
acknowledges that this covenant is material to DIR and that failure to maintain such coop-
eration shall constitute a Material Breach.

Section 4.6 Special covenant to cooperate with DIR on Internal Business Process
Improvements.

DIR is currently developing internal systems to support its Service delivery processes
(quote to care), including the BMC Remedy OnDemand application version 7.6.03. All
TEX-AN NG Vendors shall interface with internal service delivery systems once imple-
mented. DIR intends to implement systems based on applications and interfaces that con-
sist of generally accepted data and formats. Vendor shall provide timely, complete and
commercially reasonable cooperation in implementation and use of the DIR adopted sys-
tems at no additional cost to DIR or the Customers. As of the Effective Date, the BMC
Remedy OnDemand application includes Service Request Management (Service Order-
ing), Asset Management, Performance and Service Level Management, Incident Manage-
ment (Help Desk/Trouble Tickets), Problem Management, Change Management, and
Knowledge Management. Other systems in development to support Tex-AN-NG include
DIR Enterprise Billing and Customer Relationship Management (CRM). As of the Effective
Date, DIR and Vendor have agreed to the following formats and data to include detailed
data for quotes, orders, trouble tickets, billing, Service Level Agreements and network
monitoring and formats to include email, delimited flat files and web services XML. DIR will
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provide reasonable written notice to Vendor as these systems become available for Ven-
dor's use. If Vendor is unable to implement and use the DIR adopted systems, DIR re-
serves the right to terminate the CTSA. Vendor shall promptly notify DIR if it encounters an
unforeseen challenge to implementing the BMC Remedy OnDemand application as de-
scribed above. DIR agrees to negotiate in good faith to resolve the Vendor's challenge, re-
serving the right to terminate the CTSA if no resolution is apparent within 30 days of notifi-
cation of the challenge.

Article 5. Awarded Services.

Section 5.1 Description.

A description of the Services awarded to Vendor under this CTSA are found in Exhibit C to
the CTSA. This CTSA is an indefinite quantity contract. DIR has not made and does not
make any representations or warranties about the amount or type of Services that Vendor
may sell to DIR or the Customers as a result of executing this CTSA.

Section 5.2 Rates, Prices and telecommunications fees and surcharges.

(@) The Rates for the Services as set forth in Exhibit C to the CTSA are the Rates To
DIR, with the exception of the Prices for direct sales transactions — Local Services
and/or SOHO Internet connectivity Services — for which Vendor shall directly bill the
Customers at the Prices as set forth in Exhibit C. For all other Services in use, Ven-
dors shall present a Monthly Consolidated Invoice to DIR based on the Rates To
DIR. In its role as billing agent for Vendor, DIR shall bill to Authorized End Users and
Customers the Rates To DIR, plus an additional percentage as DIR’s Cost Recovery
Fee (CRF), as authorized by Chapter 2170, Texas Government Code. Vendor
acknowledges and agrees that DIR shall retain its CRF from the amounts it collects
from Authorized End Users and Customers, prior to paying the net amount to Ven-
dor.

(b) If the Vendor is awarded Local Services and /or SOHO Internet Connectivity Ser-
vices, Exhibit C also contains the Prices to direct sales transaction Customers for
these Services, which include the Vendor's Rate plus the CRF. Vendor shall bill the
direct sales transaction Customers for the Price as defined above and shall remit the
CRF to DIR on a monthly basis. Vendor shall provide DIR with monthly direct sales
transaction Reports.

(c) Exhibit C also lists for each awarded Service, all applicable telecommunications fees
and/or surcharges that are required to be assessed by Vendor against Customers by
federal or state law. DIR shall include the listed telecommunications fees and sur-
charges on bills to Customers and Customers shall be responsible for paying such
telecommunications fees and surcharges in full. If applicable to the direct sales
transactions, Vendor shall include the telecommunications fees and surcharges on
its bills to the direct sales transaction Customers, and the direct sales transaction
Customers shall be responsible for paying such telecommunications fees and sur-
charges in full. No telecommunications fees and surcharges that are not set forth in
Exhibit C may appear on bills to DIR or Customers.

Section 5.3 Cost Recovery Fees.

DIR’'s TEX-AN NG program is a cost recovery program. DIR, in its discretion, formulates
CRFs per Service designed to fulfill its program needs, as authorized in Chapter 2170,
Texas Government Code. Such CRFs may change over time and DIR will provide Vendor
with 30 days advance notice of a change in the CRFs. With the exception of direct sales
transactions, DIR shall bill for such CRFs and collect same from the Authorized End Users
and Customers. Changes to the direct sales transaction CRFs will be made exclusively
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through the contract amendment process, each such amendment to be effective from and
after the CRF Amendment Effective Date. For direct sales transaction CRF changes, Ven-
dor shall implement, charge and remit to DIR on a going forward basis the new effective
CRF in 2 billing periods from CRF Amendment Effective Date. Vendor hereby consents to
the assessment of the CRFs on its Rates To DIR. Vendor acknowledges that DIR is its bill-
ing agent for all Services other than the direct sales transaction Services. Vendor consents
to DIR retaining the CRF portion of receipts received from Customers and consents to re-
ceiving the net proceeds as payment in full for its non-direct sales transaction Services
sold hereunder. Such payment shall be made as long as the net amount received by Ven-
dor is equal to the undisputed billed amount. For the direct sales transaction Services,
Vendor shall include the applicable direct sales transaction CRF, as a component of its
Price, in its bills to the direct sales transaction Customers and shall remit the direct sales
transaction CRF to DIR on a monthly basis. See Exhibit B, Terms and Conditions, Section
9.15, Reporting of direct sales transactions and payment of CRF.

Section 5.4 Authorized Changes to Rates To DIR and Prices.

Vendor may propose changes to the Rates to DIR and/or the Prices for direct sales trans-
actions by offering to lower the amounts set forth in Exhibit C. Vendor must identify the
Service and the specific Rate(s) or Price to be lowered. DIR shall have a reasonable time
to review and determine, in its sole and absolute discretion, that the changed value in ei-
ther the Rate To DIR or the resulting Price for direct sales transaction Services to the Cus-
tomer is a best value. If DIR approves the change in the Rate to DIR and or Price, the Par-
ties shall agree to the manner of documenting the new Rate and/or Price. The Parties
agree to make such new Rates to DIR and/or Prices available to Customers as quickly as
possible. Vendor initiated Point of Presence location changes that have an adverse effect
on Rates to DIR and/or Prices to direct sales transaction Customers must be authorized by
an amendment to the CTSA before the new Rates to DIR and/or Prices to direct sales
transaction Customers may be billed. During the Term, DIR may transition its amendment
process to a fully automated system. Vendor shall cooperate with DIR to transition its
change process for Rates To DIR and/or Prices to a new automated system. The Parties
shall mutually agree to an amendment process.

Article 6. Notices.

(@) Delivery of notice.

Any notice or other legal communication required or permitted to be made or given
by either Party pursuant to this CTSA will be in writing and deemed to have been du-
ly given:

(1) Three (3) Business Days after the date of mailing if sent by certified U.S. mail,
postage prepaid, with return receipt requested;

(2) When transmitted if sent by electronic transmission, with a confirmation of
transmission; or

(3) When delivered if delivered personally or sent by express courier service.
(b) Notice.

Any notice under this CTSA will be sufficient if delivered to the following persons or
their successors.

(1) Communications that are routine and administrative in nature should be sent to
the Contract Managers.

(2) All other notices and communications should be sent to the following:
If to Vendor: TW Telecom of Texas LLC.
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10475 Park Meadows Drive
Littleton, CO 80124

With a copy to: (LEGAL NOTICE)
Fax: 303-803-9923
Attn: General Counsel

If to DIR: Director,
Communications Technology Services Division

With a copy to:  Attorney, Communications Technology Services Division
Department of Information Resources
300 W. 15th Street, Suite 1300
Austin, Texas 78701
Facsimile: (512) 475-4759

(c) Change of Designee.

Either Party may change the above-referenced designees or address with five days’
prior written notice to the other Party.

Article 7. Contract Amendments.

Section 7.1 Business Plan.

This Section represents the Parties’ business plan for negotiating amendments and modifi-
cations to the CTSA, as required by Article 7, Exhibit B Terms and Conditions.

Section 7.2 Vendor Proposed Changes to Exhibit C.

The Vendor may propose changes in the contents of Exhibit C for Services of this CTSA.
See Article 7, Exhibit B Terms and Conditions.

Section 7.3 All Other Changes.

All other modifications to the CTSA must be accomplished through a formal written
amendment executed by an authorized representative of DIR and Vendor. DIR and Vendor
reserve the right to require periodic update of the Terms and Conditions, of the CTSA and
all relevant documents associated therewith, to maintain alignment with new and changed
legislation, legal requirements, rules and regulatory requirements relevant to the perfor-
mance by Vendor of this CTSA.

Section 7.4 Mutual Covenant of Cooperation.

For all such Contract amendments, the Parties covenant to cooperate in the good faith,
timely negotiation of such matters and to proceed to execution of necessary instruments
without delay.

Article 8. Miscellaneous.

Section 8.1 Integration.

This CTSA, together with any documents and exhibits specifically referred to herein,
constitute the entire agreement with respect to the subject matter hereof between the
Parties. On execution of this CTSA, all prior agreements and understandings between
the Parties relating to the subject matter hereof shall be null and void. The Parties spe-
cifically acknowledge that there are no unwritten side agreements or oral agreements
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between them which alter, amend, modify or supplement this CTSA as of the Effective
Date.

Section 8.2 Counterparts.

This CTSA may be executed in one (1) or more counterparts, each of which shall be
deemed an original and all of which together shall constitute one and the same agree-
ment. Facsimile signatures shall be deemed original signatures.
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Authority to Execute.

IN WITNESS WHEREOF, the Parties have executed this TEX-AN NG Communications Technology
Services Agreement in their capacities as stated below with authority to bind their organizations on
the dates set forth by their signatures. This TEX-AN NG Communications Technology Services
Agreement shall be effective from the date of the last signature hereto (the Effective Date).

Department of Information Resources TW Telecom of Texas LLC. (Vendor)
Signature on File Signature on File
Cindy Reed John T. Blount
Deputy Executive Director EVP and COO

Operations & Statewide
Technology Sourcing

08/04/2011 08/03/2011
Date Date

Signature on File 08/04/2011
Legal
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TEX-AN NG
Communications Technology
Services Agreement

Between

The State of Texas, acting by and through the
Texas Department of Information Resources

and

TW Telecom of Texas LLC. (Vendor)

Exhibit A.
Definitions
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Article 1. Introduction.

The purpose of Exhibit A Definitions is to define certain terms used for the CTSA. DIR
does not warrant the completeness or accuracy of the contents.

Article 2. Definitions.

1.

10.

11.

12.

13.

14.

Accept — Agreement from DIR and/or its Customer(s) that Service installations,
moves, changes or other actions have been successfully completed.

Adjustment — Has the meaning set forth in Exhibit B, Terms and Conditions, Section
9.08, Billing Adjustments.

Affiliate — (i) Any person or entity directly or indirectly owning, controlling or holding,
with power to vote, fifty percent (50%) or more of the outstanding voting securities of
Vendor; (ii) any person or entity for which fifty percent (50%) or more of the outstand-
ing voting securities are directly or indirectly owned, controlled or held, with power to
vote by Vendor; or (iii) any person, or entity directly or indirectly controlling, controlled
by, or under common control with, Vendor.

Article — A numbered portion of the text of the CTSA.

Assignee — An individual or organization that receives an assignment of all or part of
the interests of one of the Party’s to the CTSA, and that undertakes to assume the
responsibilities of that original Party.

Attachment — A form or document appended to an Exhibit to the CTSA.

Authorized End Users — Individuals or organizations that are eligible to use the Ser-
vices by statute, also known as Customers.

Best and Final Offer or BAFO — An optional step in this Procurement in which DIR
seeks from selected Vendors refinement of their Responses in designated areas.
This process may be repeated more than once.

Billing Plan — A plan initially submitted with Vendor's Response demonstrating com-
pliance with the RFO for billing matters. The final Billing Plan, as agreed upon by the
Parties is attached to the CTSA as Attachment F-17 Billing Plan.

Business — A person, partnership, corporation, or other entity engaged in com-
merce, manufacturing, or a service.

Business Day — Monday through Friday, excluding State holidays, 7:00 a.m. to 6:00
p.m. local time. State holidays will include all holidays with the status “All Agencies
closed.” State holidays will not include State optional holidays or holidays that require
skeleton crews. If the CTSA calls for performance on a day that is not a Business
Day, then performance is intended to occur on the next Business Day.

Cause — The conditions described in Exhibit B Terms and Conditions, Section
11.03(d) Termination for cause.

Comptroller of Public Accounts (CPA) — The State’s chief tax collector, account-
ant, revenue estimator, and treasurer. CPA includes the Texas State Treasury.

Confidential Information — To the extent consistent with the Texas Public Infor-
mation Act, any communication or record (whether oral, written, electronically stored,
or transmitted, or in any other form) that consists of:

a. Non-public budget, expense, payment, and other financial information;
b. Privileged Work Product;
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15.

16.

17.

18.

19.

20.

21.

22.

c. Information designated by Vendor, DIR or any other Customer as confidential,
including all information designated as confidential under the Texas Public In-
formation Act, Texas Government Code, Chapter 552, or otherwise exempted
from public disclosure under such Act;

d. Information that is utilized, developed, received, or maintained by DIR, the
Vendor, or Authorized End Users or Customer for the purpose of fulfilling a du-
ty or obligation under this CTSA and/or a TEX-AN NG Customer Services
Agreement and that has not been publicly disclosed by the party that devel-
oped such information; and

e. Vendor's Proprietary Intellectual Property and related technical and design
documentation provided by the Vendor pursuant to this CTSA, excluding user-
related materials that have been released by the Vendor to the public.

Consolidated State Network — Means the consolidated telecommunications system
as defined by Section 2170.001(a)(2), Texas Government Code, as the network of
telecommunications services serving the state government. This Consolidated State
Network is composed of DIR, Customer and Vendor Network segments as defined
herein.

Contract Anniversary Date — Period commencing on the Effective Date and ending
one year later and for each year in the Term thereafter.

Contract Manager — For each Party, the individual assigned the duty to be the pri-
mary point of contact for CTSA administrative matters.

Corrective Action Plan — Has the meaning assigned in Section 11.02 (c), Tailored
Remedies, Exhibit B, Terms and Conditions.

Cost Recovery Fee (CRF) — A fee assessed on the Rates To DIR for each Service,
billed to and collected from Customers, which is designed to recover the costs in-
curred by DIR in operation of the TEX-AN NG Program. For direct sales transactions,
Vendor includes the CRF in its Price to the direct sales transaction Customers and
remits the CRF to DIR on a monthly basis. The CRF is authorized by Chapter 2170,
Texas Government Code.

Credits — Monetary assessments against amounts owed Vendor as a remedy for bill-
ing Adjustments and /or Deficiencies,, as more particularly described in Exhibit D
Performance Management.

CRF Amendment Effective Date — The date on which a contract amendment which
changes the direct sales transaction CRF is to be effective, as more particularly de-
scribed in Section 5.3, Exhibit B to the CTSA.

Customer — Any eligible purchaser of Services. Customers are defined in accord-
ance with Section 2170.004, Texas Government Code. Customers for telecommuni-
cations services include state agencies as defined in Section 2151.002, Texas Gov-
ernment Code, each house of the legislature, a legislative agency, an agency that is
not a state agency as defined in Section 2151.002, Texas Government Code; a polit-
ical subdivision, including a county, municipality, or district; a private institution of
higher education accredited by a recognized accreditation agency as defined by Sec-
tion 61.003, Education Code, that: A) engages in distance learning, as defined by
Section 57.021, Utilities Code; and B) receives federal funds for distance learning ini-
tiatives; and assistance organizations, as defined in Section 2175.001, Texas Gov-
ernment Code. A customer for the receipt of Services also may include those state
agencies purchasing from a DIR contract through an Interagency Agreement as au-
thorized by Chapter 771, Texas Government Code and any local government as au-
thorized through the Interlocal Cooperation Act, Chapter 791, Texas Government
Code.
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23.

24.

25.

26.
27.

28.

29.

30.

31.

32.

33.

34.

35.

Customer Network — Customer networks are built and maintained by the Customer.
Customer Networks may or may not connect to the DIR Network or a Vendor Net-
work, depending upon whether the Customer needs access to Services provided by
the DIR Network or a Vendor Network. Network to network demarcation points are
determined on a case by case basis depending upon type of Service.

Deficiency — Any failure of Vendor to provide the Services or to otherwise perform or
comply with its duties under this CTSA, including any specific areas of Vendor per-
formance that fail to meet performance expectations, standards, SLAs or schedules,
and any failure of Vendor to be reasonably responsive to a reasonable request of
DIR and/or a Customer for information, assistance, or support relating to the Ser-
vices within the timeframe mutually agreed to by DIR and/or the Customer, and Ven-
dor.

Deliverable — A report or item that must be completed and delivered under the terms
of the CTSA or a TEX-AN NG Customer Services Agreement. The measurable result
or output of a process prepared, developed or procured by Vendor as part of the
Services under the CTSA or a TEX-AN NG Customer Services Agreement.

Descriptions — The description(s) of the awarded Services set forth in Exhibit C.

DIR Network — The DIR Network provides connectivity for primarily state govern-
ment agencies but also includes educational institutions, political subdivisions and
assistance organizations. Customer and Vendor Networks connect to the DIR Net-
work for interconnectivity and for enterprise services such as connectivity to the state
data centers and internet service. Network to network demarcation points are deter-
mined on a case by case basis depending upon type of Service.

Disentanglement — The process of winding up all issues in the business relationship
between DIR and Vendor in the event of early termination of the CTSA. See Section
11.06, Payment and other provisions at CTSA termination, Exhibit B, Terms and
Conditions.

Disentanglement Plan — The plan developed and submitted by Vendor and ap-
proved by DIR, in its sole and absolute discretion, to provide for the orderly and effi-
cient winding up of the issues of the business relationship between Vendor and DIR
in the event of early termination of the CTSA. See Section 11.06, Payment and other
provisions at CTSA termination, Exhibit B, Terms and Conditions.

Disentanglement Services - The services provided by Vendor pursuant to an ap-
proved Disentanglement Plan to provide for the orderly and efficient winding up of
the issues of the business relationship between Vendor and DIR in the event of early
termination of the CTSA. See Section 11.06, Payment and other provisions at CTSA
termination, Exhibit B, Terms and Conditions.

Disputes — A billing Dispute is a disagreement over the accuracy of charges in an
Invoice either to DIR or a Customer. Other Disputes may be disagreements over ac-
tions taken or not taken pursuant to the CTSA or a TEX_AN NG Customer Services
Agreement, which are subject to the provisions of Section 11.10 Dispute Resolution
of the CTSA.

Effective Date — The commencement date for the CTSA, which is the date on which
the last Party signs the CTSA.

Electronic State Business Daily — a web portal operated by the Comptroller of Pub-
lic Accounts, to which all state agencies must post procurement opportunities, in
compliance with Section 2155.083, Texas Government Code.

Equipment — Computer hardware, routers, telecommunication devices, and the like
utilized under this CTSA.

Exhibit — a document appended to the CTSA as listed in the Table of Contents.
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36.

37.

38.

39.

40.

41.

42.

43.

44,

45.

46.

47.

48.

49.

50.
51.

52.

Expiration Date — 11:59:59 p.m., Central Time, on August 4, 2016, unless the initial
Term or the then-current Renewal Term, is extended in accordance with the CTSA,
in which case the Expiration Date shall be 11:59:59 p.m., Central Time on the last
day of such extension(s).

FCC - the Federal Communication Commission, with regulatory authority over the
telecommunications industry, including certain telecommunications carriers.

Force Majeure Event — an event experienced by a Party that is within the scope of
the CTSA clause found at Exhibit B, Section 3.03.

Government Entity or Entities — A subset of Customers that includes all publicly
owned entities, such as State agencies, institutions of higher education, and local
governments.

Independent Verification and Validation contractors — A third party provider of in-
dependent assessment and testing methodologies for quality assurance or perfor-
mance verification purposes.

Information and Communication Technology (ICT) Contracts Program — A
streamlined cooperative purchasing program for state, local, public education, and
other public entities within and outside the State of Texas, administered by the Con-
tracting & Procurement Services Division of DIR.

Intellectual Property — Any trademarks, patents, inventions, copyrights, trade se-
crets, or domain names created prior to, on, or after the Effective Date.

Invoice — Depending on the context in which used, may mean the Monthly Consoli-
dated Invoice issued by Vendor to DIR, or an Invoice issued to a direct sales transac-
tion Customer for direct sales transaction Services, including Internet Service for
non-state agencies, Local Services and SOHO. In the proper context, Invoice may
refer to both types of Invoices.

Key Personnel — All individuals identified by Vendor in Attachment F-7 Service De-
livery Implementation Plan as Key Personnel will be considered Key Personnel.

Local Services — A type of Service as specified in Section 3 of the RFO, which may
be directly sold to Customers by Vendor as set forth in Article 4 of the CTSA, if
awarded to Vendor under this CTSA.

Marketing Plan — A plan initially submitted with Vendor's Response to demonstrate
Vendor's resources and activities to promote the CTSA and gain Customers. The
Marketing Plan, as approved by DIR, in its sole and absolute discretion, is attached
to the CTSA as Attachment F-8.

Material Breach — Substantial failure in the performance of a material term of the
contract.

Monthly Consolidated Invoice — A formal, single statement of charges provided by
Vendor to DIR, which includes the Invoice file, Detailed Billing File, Adjustment file
and monthly informational memorandum for all Services provided by Vendor.

Monthly Statement — A revised summary of all DIR accounts with detailed adjust-
ments for each account provided by Vendor after resolution of disputes.

Parties — Has the meaning given in the Preamble to CTSA.

Party — Has the meaning given in the Preamble to the CTSA and in the introduction
to the TEX-AN NG Customer Services Agreement, Exhibit H to the CTSA.

Prices — Are the values for direct sales transaction Services as reflected in Exhibit C
to the CTSA, which Vendor is allowed to directly bill to Customers and are composed
of the Vendor’s Rate to DIR plus the CRF.
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53.

54.

55.

56.

57.

58.

59.

60.
61.
62.
63.

64.
65.

66.

67.

68.

69.

70.

Privileged Work Product — Work product considered privileged from discov-
ery/disclosure under the Texas Rules of Civil Procedure, Texas Rules of Evidence,
Federal Rules of Civil Procedure or Federal Rules of Evidence.

Procurement — The TEX-AN NG Program established by DIR in the RFO to select
Vendors for the provision of Services.

Project — A transaction that requires special treatment by the Vendor due to size,
complexity or importance of the Services ordered.

Public information — Information that meets the following two conditions:

a. is collected, assembled, or maintained under a law or ordinance or in connec-
tion with the transaction of official business by a governmental body or for a
governmental body; and

b. is determined to not be Confidential Information, or exempt from disclosure,
under the Texas Public Information Act, Texas Government Code, Chapter
552.

PUC — The State Public Utility Commission, a state agency with regulatory authority
over the telecommunications industry based on Texas law and Federal Law delegat-
ed from the FCC.

Purchase Order — DIR’s or Customer’s fiscal form or format, which is used when
making a purchase of Services (e.g., formal written Purchase Order, Procurement
Card, Electronic Purchase Order, or other authorized instrument).

Rates To DIR — Are the monetary values for the Services that Vendor bills to DIR
which do not include the CRF, as more particularly described in Exhibit C to the
CTSA.

Renewal Term(s) — Has the meaning set forth in Section 3.2 of the CTSA.
Request for Offer (RFO) — Has the meaning given in the Preamble to the CTSA.
Response — Has the meaning given in the Preamble to the CTSA.

Retail - Means products and service provided by Vendor to end-user customers, as
opposed to Wholesale customers like Competitive Local Exchange Carriers
(CLECS), Interexchange Carriers (IXCs) or System Integrators (SIs).

Section — A numbered or lettered portion of the text within an Article of the CTSA.

Services — The communications technology Services described in Section 3 of the
RFO and awarded to Vendor under this CTSA.

Service Level Agreement(s) (SLA(s)) — An agreement(s) between Parties that con-
tains service performance metrics with corresponding service level objectives, which
DIR, Authorized End Users and Customers rely on to measure the quality and/or re-
liability of Services.

Small Office/lHome Office (SO/HO) Internet connectivity — A type of Service as
specified in Section 3 of the RFO, which may be directly sold to Customers by Ven-
dor as set forth in Article 4 of the CTSA, if awarded to Vendor under this CTSA.

Service Order Completion Notice (SOCN) — Written notice from Vendor that con-
tains data elements notifying DIR and/or the Customer that the Service for a given
Order has been fully installed and is ready for Acceptance.

Software — All operating systems, applications software, and related documentation
used by Vendor to provide the Services under this CTSA.

State — The State of Texas, acting by and through the Department of Information
Resources.
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71.

72.

73.
74.

75.

76.

7.

78.

79.

80.

81.

82.

83.

84.

85.

86.

87.

88.

Stop Marketing Order — Has the meaning set forth in Exhibit B, Terms and Condi-
tions, Section 11.02(c)(5), Tailored Remedies.

Subcontract — Any written agreement between Vendor and other party to fulfill the
requirements of this TEX-AN NG Communications Technology Services Agreement.
All Subcontracts are required to be in writing and signed by the Vendor and Subcon-
tractor.

Subcontractor — A party to a Subcontract which is not the Vendor.

Subcontractor Compliance Obligations — Has the meaning set forth in Exhibit B
Terms and Conditions, Section 4.03(c) Subcontractor's compliance.

Subsection — A numbered or lettered portion of the text within a Section of the
CTSA.

Table of Contents — The list of Articles, Sections, Exhibits and Attachments to the
CTSA found at the beginning of the CTSA.

Term — The period of time during which the CTSA is in effect between DIR and the
Vendor, as more particularly described in Article 3 of the CTSA.

TEX-AN NG Communications Technology Services Agreement, Contract, or
CTSA — The final version of the contractually binding agreement between the Texas
Department of Information Resources and the Vendor awarded pursuant to the RFO,
including all Exhibits and Attachments thereto.

TEX-AN NG Communications Technology Services, TEX-AN NG Services or
Services — The specified Services within scope of the DIR-TEX-AN NG-001 RFO
and as to the scope of the CTSA, only those Services awarded to Vendor.

TEX-AN NG Customer Services Agreement — A contractual document containing
the terms, conditions, and scope for Services to be deployed and operated under this
CTSA, and executed by the Customer, Vendor, and DIR. Attachments H-1 and H-2
contain the template for the form of TEX-AN NG Customer Services Agreement.

TEX-AN NG Program - the activities and contracts authorized by Chapter 2170,
Texas Government Code, administered by the Department of Information Resources
on behalf of the State.

TEX-AN 2000 Agreements — The agreements for the provision of telecommunica-
tions services to DIR and its Customers by that will no longer be needed as of the Ef-
fective Date. The individual TEX-AN 2000 Agreements will terminate by their own
terms as governed by each such Agreement.

TEX-AN 2000 Providers — Providers of telecommunications services under the
TEX-AN 2000 Agreements.

Texas Ethics Commission — the state agency responsible for investigation of viola-
tions and enforcement of the ethical standards for public officials and employees in
accordance with state law.

Thing of Value — Has the meaning set forth in Exhibit B, Section 11.03, Termination
of the CTSA.

Third Party Customer - A person or entity that purchases Services from Vendor
other than DIR or a Customer. Third Party Customers would be Vendor's Customers
who are not acquiring services under the CTSA.

Transition Assistance Services — Are only related to the meaning set forth in Ex-
hibit B, Terms and Conditions, Section 16.04, Transition Assistance Services.

Transition Effective Date — Only refers to the meaning set forth in Exhibit B, Terms
and Conditions, Section 16.01, Scope.
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89.

90.

91.
92.

93.

Transition Period — Only refers to the meaning set forth in Exhibit B, Terms and
Conditions, Section 16.02, General Statement for Transition.

Transition Plan for Expiration of the CTSA — The period of time and activities for
the transition of TEX-AN NG Services under this CTSA from the Vendor to DIR or a
successor service provider designated by DIR at the end of the Term. See Article 16
of the CTSA.

Vendor — has the meaning given in the Preamble to the CTSA.

Vendor Network — A Vendor Network is built and maintained by a Vendor for sup-
porting Customer and DIR Requirements. A Vendor Network provides similar con-
nectivity for Customers as the DIR Network. Vendor Networks also provide access
between Customer Networks and the enterprise services on the DIR Network. Net-
work to network demarcation points are determined on a case by case basis depend-
ing upon type of Service.

Vendor’'s Proprietary Software — all software owned by Vendor or its affiliates and
used in providing the Services and all modifications and enhancements to such soft-
ware.

— End of Exhibit A —
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TEX-AN NG
Communications Technology
Services Agreement

Between

The State of Texas, acting by and through the
Texas Department of Information Resources

and

TW Telecom of Texas LLC. (Vendor)

Exhibit B.
Terms and Conditions
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Exhibit B. Terms and Conditions

Contents of Exhibit B Terms and Conditions follow:

Article 1.
Article 2.
Article 3.
Article 4.
Article 5.
Article 6.
Article 7.
Article 8.
Article 9.
Article 10.
Article 11.
Article 12.
Article 13.
Article 14,
Article 15.
Article 16.
Article 17.

T oo (8 ex 1T ] o NPT URTTPPPRTRTPRRN B-3
Availability of Appropriated FUNAS. .........cooiiiiiiiiiiiiieee e B-5
General Terms and CONAItIONS. .........cooiiiiieiiiiiie e B-5
Vendor Personnel Management. .........cooiiiiieiiiiiiee e B-9
Governing Law and Regulations. ..........coocuiiiiiiiiiieeiiee e B-13
Service Levels and Performance Measurement...........ccoocvvveeiiiiieeiniiinee e B-14
Amendments and MOdIfiCAtiONS. ...........eeeiiiiiiiiii e B-14
Audit and Financial ComplianCe. ........c..oooiiiiiiiiiiiiie e B-15
Terms and Conditions of Vendor Billing and DIR and Customer Payment.... B-17
Disclosure and Confidentiality of Information. .............cccccviieeeeeeeiiiiciiieeeee, B-22
Remedies and DISPULES. .......ciiiiiiiiieiiiiie ettt B-25
Assurances and CertifiCationS ............eeooiiiiieriiiie e B-36
Representations, Warranties and COVENANTS. .........ccovvvcuvrieeeeeeeeeiiiiiniineneeens B-39
INtelleCtual PrOPEITY. .....ciii ittt e e s B-40
= o] | 1 2SR B-43
Transition Plan for Expiration of the CTSA. ... B-44
End of Contract-Life ASSIQNMENL. .........oviiiiiiiiiiiiiiee e B-49
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Article 1. Introduction.

Section 1.01 Inducements.

In executing this CTSA, the Department of Information Resources (DIR) relies on Vendor’s
representations, warranties and covenants regarding the following:

1)
)

©)

4)

®)

(6)
(7

Vendor, its agents and its Subcontractors, regularly provide the types of Services de-
scribed in the RFO to other public or private entities;

Vendor, its agents and its Subcontractors, have the skills, qualifications, expertise, fi-
nancial resources and experience necessary to perform the Services described in
the RFO, Vendor's Response, and this CTSA in an efficient, cost-effective manner,
with a high degree of quality and responsiveness, and have performed similar Ser-
vices for other public or private entities;

Vendor has thoroughly reviewed, analyzed, and understood the RFO, has timely
raised all questions or objections to the RFO, and has had the opportunity to review
and fully understand the DIR’s current program, operating environment for the Ser-
vices, this CTSA and the needs and requirements of DIR, the Customers and the
State during the Term of the CTSA,

Vendor has had the opportunity to review and understand the State’s stated objec-
tives in entering into this CTSA and, based on such review and understanding, Ven-
dor currently has the capability to perform the Services in accordance with the terms
and conditions of this CTSA,;

Vendor also has reviewed and understands all of the risks associated with the TEX-
AN NG Program as described in the RFO and the CTSA, including the risk of non-
appropriation of funds;

Vendor shall at all times be capable of and legally authorized to provide the Services;

The Rates To DIR, Prices and any discounts offered hereunder shall be true and cor-
rect.

Accordingly, on the basis of these representations, warranties and covenants, DIR
desires to engage Vendor to perform the Services under the terms and conditions set
forth in this CTSA and Vendor covenants to perform the Services under the terms
and conditions set forth in this CTSA.

Section 1.02 Transition from TEX-AN 2000 Agreements.

Vendor shall use its best efforts to cooperate with all TEX-AN 2000 Providers in ensuring
the orderly transition from their provision of services under the applicable TEX-AN 2000
Agreements to Vendor's provision of Services under this CTSA.

Section 1.03 Construction of Agreement.

@

(b)

(©)

Scope of Introductory Article.

These provisions are not intended to expand the scope of the Parties’ obligations
under this CTSA or to alter the plain meaning of the terms and conditions of this
CTSA.

Definitions.

As used in this CTSA, the capitalized terms and conditions not defined in an Exhibit
or Attachment will have the meanings assigned in Exhibit A Definitions.

Severability.

Exhibit C to Amendment One
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(d)

(e)

(f)

If any provision of this CTSA is construed to be illegal or invalid, such interpretation
will not affect the legality or validity of any other provisions. The illegal or invalid pro-
vision will be deemed stricken and deleted to the same extent and effect as if never
incorporated in this CTSA, but all other provisions will remain in full force and effect.

Survival of terms.

Termination or expiration of this CTSA for any reason will not release either Party
from any liabilities or obligations set forth in this CTSA that:

(1) The Parties have expressly agreed will survive any such termination or expira-
tion; or

(2) Remain to be performed or by their nature continue beyond the termination or
expiration of this CTSA, including without limitation, the obligations related to
Confidential Information (Article 10, Exhibit B), Limited Warranty Disclaimers
(Section 13.06, Exhibit B), Limitations of Liability (Section 15.03, Exhibit B), and
Indemnification (Section 11.11(b), Exhibit B).

Headings.

The Article and Section headings in this CTSA are for reference and convenience
only and may not be considered in the interpretation of this CTSA.

Global drafting conventions.

(1) The terms “include,” “includes,” and “including” are terms of inclusion, and
where used in this CTSA, are deemed to be followed by the words “without
limitation.”

(2) Any references to “sections,” “exhibits,” or “attachments” are deemed to be ref-
erences to sections, exhibits, or attachments to this CTSA.

(3) Any references to agreements, contracts, statutes, or administrative rules or
regulations in this CTSA are deemed references to these documents as
amended, modified, or supplemented from time to time during the term of this
Contract.

Section 1.04 No implied authority.

@

(b)

The authority delegated to Vendor by DIR is limited to the terms of this CTSA. DIR is
the State agency designated by the Texas Legislature to administer the TEX-AN NG
Program, and no other agency of the State grants Vendor any authority related to
this Program. Vendor is required to cooperate to the fullest extent possible to assist
DIR in communications and negotiations with all Customers as directed by DIR.
Vendor may not rely upon implied authority, and specifically is not delegated authori-
ty under this CTSA to:

(1) make public policy;

(2) promulgate, amend or disregard administrative regulations or program policy
decisions made by DIR for administration of the TEX-AN NG Program; or

(3) unilaterally communicate or negotiate with any Customer or the Texas Legisla-
ture on behalf of DIR regarding the TEX-AN NG Program, except as specifical-
ly permitted under this CTSA.

Vendor may not incur any debts, obligations, expenses, or liabilities of any kind on
behalf of the State or DIR.

Section 1.05 Legal Authority.

DIR is authorized to enter into this CTSA under Chapter 2170, Texas Government Code.
Vendor is authorized to enter into this CTSA pursuant to the authorization of its governing
board or controlling owner or officer.
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Article 2. Availability of Appropriated Funds.

Termination for non-appropriation of funds may be found at Exhibit B, Section 11.03(c).

Article 3. General Terms and Conditions.

Section 3.01 Delegation of authority.

Whenever, by any provision of this TEX-AN NG Communications Technology Services
Agreement, any right, power, or duty is imposed or conferred on DIR, the right, power, or
duty so imposed or conferred is possessed and exercised by the DIR Executive Director
unless any such right, power, or duty is specifically delegated to the duly appointed agents
or employees of DIR. The DIR Executive Director will reduce any such delegation of au-
thority to writing and provide a copy to Vendor on request.

Section 3.02 No waiver of sovereign immunity.

The Parties expressly agree that no provision of this TEX-AN NG Communications Tech-
nology Services Agreement shall be construed as or constitute a waiver by DIR or the
State of Texas of any immunities from suit or from liability that DIR or the State of Texas
have by operation of law.

Section 3.03 Force majeure.

Except for payment of amounts due, neither Party will be liable for any loss or damage,
failure or delay in performing its obligations under this TEX-AN NG Communications Tech-
nology Services Agreement if such loss or damage, failure or delay is due to any cause
beyond the reasonable control of such Party, including strikes, natural disasters, cable
cuts, power blackout, fire, civil disturbance, acts or omissions of carriers or suppliers, acts
of regulatory or governmental agencies, epidemic, war, court order, or acts of God (a
Force Majeure event). The existence of such causes of delay or failure will extend the pe-
riod of performance in the exercise of reasonable diligence until after the causes of delay
or failure have been removed. Each Party must give written Notice within five Business
Days of their knowledge of a Force Majeure Event.

Section 3.04 More favorable terms.

(@) Vendor shall only charge Rates to DIR and Prices that are no higher in the aggregate
than the charges charged by Vendor directly to substantially similar Retail Third Party
Customers for the provision of the same or substantially similar Services on substan-
tially similar terms and conditions.

(b) No later than each Contract Anniversary Date, Vendor shall certify to DIR, in writing,
that it has been in full compliance with Section 3.04 (a) above at all times during the
prior 12 month period. Any failure of Vendor to comply with this certification require-
ment or any certification filed by Vendor that is not true shall constitute a Material
Breach. The sole remedy if Vendor has breached Section 3.04 (a) above, Vendor
shall be obligated to award DIR and /or Customer, as appropriate, Credits on the
next appropriate Invoice that are equal to the overcharges paid as a result of any
such breach.

(c) DIR shall have the right, in its sole and absolute discretion, to conduct an audit of
Vendor's compliance with this Section 3.04 pursuant to the procedures set forth in
Exhibit B, Section 8.06.

(d) Vendor represents and warrants that, as of the Effective Date, it shall comply pro-
spectively with this Section 3.04.
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Section 3.05 Publicity and Trademarks.

@

(b)

(©)

Except as provided in Subsection (b) below, Vendor must not use the name of DIR,
the State, or any other Customer, or refer to DIR or any such Customers directly or
indirectly in any media release, or public announcement, relating to this CTSA or its
subject matter, including, in any promotional or marketing materials, customer lists,
or business presentations (other than proposals or reports submitted to DIR, a Cus-
tomer, an administrative agency of the State, or the Federal government.

Vendor may publish, at its sole expense, any media release or public announcement,
relating to this CTSA or its subject matter, including, in any promotional or marketing
materials, customer lists, business presentations (other than proposals or reports
submitted to DIR or a Customer, an administrative agency of the State, or a govern-
mental agency or unit of another State or the Federal government), or results of
Vendor performance under this CTSA with DIR’s prior review and approval, which
DIR may exercise at its sole and absolute discretion. Vendor will provide DIR a copy
of any such publication no less than five (5) Business Days prior to public release un-
less otherwise agreed by the Parties. Vendor will provide additional copies at the re-
guest of DIR. Approval of the annual Marketing Plan will constitute approval by DIR
for Vendor to publish all materials approved in connection with such Marketing Plan.

Trademarks. Each Party agrees not to display or use, in advertising or otherwise, any
of the other Party’s trade names, logos, trademarks, service marks, or other indicia of
origin without the other Party’s prior written consent, which consent may be revoked
at any time by providing written notice.

Section 3.06 Assignment.

@)

(b)

(©)

(d)

Assignment by Vendor.

Vendor will not assign all or any portion of its rights under or interests in this CTSA or
delegate any of its duties without prior written consent of DIR. Any written request for
assignment or delegation must be accompanied by written acceptance of the as-
signment by the Assignee, in a form acceptable to DIR in its sole and absolute dis-
cretion, and consent to same from DIR, in its sole and absolute discretion. Except
where otherwise agreed in writing by DIR, assignment will not release Vendor from
its obligations pursuant to this CTSA. The requirements of this Section 3.06(a) shall
not apply in connection with Vendor's assignment to (i) any Affiliate, or (i) any person
acquiring all or substantially all the assets of Vendor or all or substantially all the as-
sets of an Affiliate to which this CTSA, or any of this interests, rights and obligations
of Vendor hereunder, previously has been assigned. Notwithstanding the foregoing,
Vendor may, without DIR’s consent, assign or delegate in whole or relevant part, its
rights and obligations under this CTSA to a third party work to be performed under
this CTSA, but Vendor will in each such case remain financially responsible for the
performance of such obligations.

Assignment by DIR.

Vendor understands and agrees DIR may in one or more transactions assign or
transfer this CTSA. DIR will provide written notification of such assignment to Ven-
dor. This assignment will only be made to another State agency or an entity desig-
nated by the Texas Legislature.

Amendment.

Each Party agrees to cooperate to amend the TEX-AN NG Communications Tech-
nology Services Agreement as necessary to maintain an accurate record of the con-
tracting Parties.

Assumption.
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Each Party to whom an assignment or transfer is made (an “Assignee”) must assume
all or any part of Vendor's or DIR’s interests in this CTSA, the Services, and any
documents executed with respect to this CTSA, including, without limitation, its obli-
gation for all or any portion of the payments due hereunder.

Section 3.07 RFO errors and/or omissions.

Vendor will not take advantage of any errors and/or omissions in the RFO or the resulting
CTSA. Vendor must promptly notify DIR of any such errors and/or omissions that are dis-
covered.

Section 3.08 Abandonment or Default.

Abandon means to relinquish or renounce the CTSA for any reason other than for a Force
Majeure Event. If the Vendor abandons the CTSA, DIR reserves the right to cancel the
CTSA without notice and either re-solicit and re-award the CTSA or take such further ac-
tion or no action in the best interest of the State. The abandoning Vendor will not be con-
sidered in the re-solicitation and may not be considered in future solicitations for the same
type of Services, unless the specifications or scope of work significantly changes.

Section 3.09 Reserved.

Section 3.10 Place of Performance.

Vendor agrees to either provide or arrange to have a Vendor Affiliate provide Services to
Customer in accordance with this CTSA, subject to availability and operational limitations
of systems, facilities and equipment. Where required, a Vendor Affiliate authorized by the
appropriate regulatory authority will be the service provider.

Section 3.11 Vendor Certifications.
Vendor certifies that it:

(a) Has not given, offered to give, and does not intend to give at any time hereafter any
economic opportunity, future employment, gift, loan, gratuity, special discount, trip,
favor, or service to a public servant in connection with the Contract,

(b) Is not currently delinquent in the payment of any franchise tax owed the State of
Texas and is not ineligible to receive payment under Section 231.006, Texas Family
Code and acknowledges the CTSA may be terminated and payment withheld if this
certification is inaccurate,

(c) Neither it, nor anyone acting for it, has violated the antitrust laws of the United States
or the State of Texas, nor communicated directly or indirectly to any competitor or
any other person engaged in such line of business for the purpose of obtaining an
unfair price advantage,

(d) Has not received payment from DIR or any of its employees for participating in the
preparation of the Contract,

(e) Under Section 2155.004, Texas Government Code, is not ineligible to receive the
specified CTSA and acknowledge that this CTSA may be terminated and payment
withheld if this certification is inaccurate,

(f) To the best of its knowledge and belief, knows there are no suits or proceedings
pending or threatened against or affecting it, which if determined adversely to it will
have a material adverse effect on the ability to fulfill its obligations under the CTSA,

(g) Is not suspended or debarred from doing business with the federal government as
listed in the Excluded Parties List System (EPLS) maintained by the General Ser-
vices Administration, and
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(h)

(i)

)
(k)

U

As of the effective date of the CTSA, is not listed in the prohibited vendors list author-
ized by Executive Order #13224, “Blocking Property and Prohibiting Transactions
with Persons Who Commit, Threaten to Commit, or Support Terrorism,” published by
the United States Department of the Treasury, Office of Foreign Assets Control;

Agrees that any payments due under this CTSA will be applied towards any debt, in-
cluding but not limited to delinquent taxes that is owed to the State;

Is in compliance Section 669.003, Texas Government Code, relating to contracting
with executive head of a state agency;

For itself and on behalf of its Subcontractors, has identified all current or former, with-
in the last twelve (12) years, employees of the State assigned to work on the CTSA
20% or more of their time and has disclosed them to DIR and has disclosed or does
not employ any relative of a current or former state employee within two degrees of
consanguinity, and, if these facts change during the course of the CTSA, Vendor certi-
fies for itself and on behalf of its Subcontractors, it shall disclose the name and other
pertinent information about the employment of current and former employees and
their relatives within two degrees of consanguinity;

Represents and warrants that the provision of Services or other performance under
the CTSA will not constitute an actual or potential conflict of interest and certifies that
it will not reasonably create the appearance of impropriety, and, if these facts change
during the course of the CTSA, Vendor certifies it shall disclose for itself and on be-
half of Subcontractors, the actual or potential conflict of interest and any circum-
stances which create the appearance of impropriety;

(m) Represents and warrants that DIR and/or the Customer’s payment to Vendor and

(n)

(0)

Vendor’s receipt of appropriated or other funds under this CTSA are not prohibited by
Sections 556.005 or 556.008, Texas Government Code; and

Under Section 2155.006, Texas Government Code, is not ineligible to receive the
specified CTSA and acknowledge that this CTSA may be terminated and payment
withheld if this certification is inaccurate.

Vendor acknowledges the applicability of Sections 2155.444 and §2155.4441, Texas
Government Code, in fulfilling the terms of the CTSA.

During the term of the CTSA, Vendor shall, for itself and on behalf of its Subcontractors,
promptly disclose to DIR all changes that occur to the foregoing certifications, representa-
tions and warranties. Vendor covenants to fully cooperate in the development and execu-
tion of resulting documentation necessary to maintain an accurate record of the certifica-
tions, representations and warranties.

Section 3.12 Internet Access to CTSA and Pricing Information

@

Vendor Website

Within thirty (30) days from the effective date of the CTSA, Vendor will establish and
maintain a website specific to the service offerings under the CTSA which is clearly
distinguishable from other, non-TEX-AN NG CTSA offerings at Vendor's website.
The website must include: the services offered, service specifications, CTSA docu-
ments and exhibits, CTSA pricing, Service Level Agreement information, contact in-
formation for Vendor, instructions for obtaining quotes and placing Purchase Orders.
The Vendor's website shall list the DIR CTSA number, reference the DIR TEX-AN
NG Contract program, display the DIR logo, and contain a link to the DIR website for
the CTSA. All websites are subject to the prior review and approval of DIR.

(b) Accurate and Timely CTSA Information
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(©)

(d)

(e)

()

Vendor warrants and represents that the website information specified in the above
paragraph will be accurately and completely posted, maintained and displayed in an
objective and timely manner. Vendor, at its own expense, shall correct any non-
conforming or inaccurate information posted at Vendor's website within ten (10)
business days after written notification by DIR.

Website Compliance Checks

Periodic compliance checks of the information posted for the CTSA on Vendor’s
website will be conducted by DIR. CTSA

Website Changes

Vendor hereby consents to a link from the DIR website to Vendor’'s website in order
to facilitate access to CTSA information. The establishment of the link is provided
solely for convenience in carrying out the business operations of the State. DIR re-
serves the right to terminate or remove a link at any time, in its sole discretion, with-
out advance notice, or to deny a future request for a link. DIR will provide Vendor
with subsequent notice of link termination or removal. Vendor shall provide DIR with
timely written notice of any change in URL or other information needed to access the
site and/or maintain the link.

Use of Access Data Prohibited

If Vendor stores, collects or maintains data electronically as a condition of accessing
CTSA information, such data shall only be used internally by Vendor for the purpose
of implementing or marketing the CTSA, and shall not be disseminated to third par-
ties or used for other marketing purposes. The CTSA constitutes a public document
under the laws of the State and Vendor shall not restrict access to CTSA terms and
conditions including pricing, i.e., through use of restrictive technology or passwords.

Responsibility for Content

Vendor is solely responsible for administration, content, intellectual property rights,
and all materials at Vendor’'s website. DIR reserves the right to require a change of
listed content if, in the opinion of DIR, it does not adequately represent the CTSA.

Article 4. Vendor Personnel Management.

Section 4.01 Qualifications, retention and replacement of Vendor employees.

Vendor agrees to maintain the organizational and administrative capacity and capabilities
to carry out all Vendor duties and responsibilities, including providing and supporting the
Services, under this CTSA. The personnel Vendor assigns to perform the duties and re-
sponsibilities under this CTSA will be properly trained and qualified for the functions they
are to perform. Vendor does not warrant the quality of training for which the State is re-
sponsible. Notwithstanding transfer or turnover of its personnel, or of its agents' or Subcon-
tractors' personnel, Vendor remains obligated to perform all duties and responsibilities, in-
cluding providing and supporting the Services, without degradation and in accordance with
the terms of this CTSA.

Section 4.02 Responsibility for Vendor personnel.

@)

(b)

Under no circumstances will Vendor's employees, agents and Subcontractors be
considered employees of DIR or the State, but will be considered Vendor's employ-
ees, agents or Subcontractors for all purposes.

Except as expressly provided in this CTSA, neither Vendor nor any of Vendor's em-
ployees, agents or Subcontractors may act in any sense as agents or representa-
tives of DIR or the State of Texas.
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(©)

(d)
(e)

Vendor's employees, agents or Subcontractors shall be paid exclusively by Vendor
for all Services performed. Vendor is responsible for and must comply with all re-
quirements and obligations related to such employees, agents or Subcontractors un-
der local, State or Federal law, including minimum wage, social security, unemploy-
ment insurance, State and Federal income tax and workers’ compensation obliga-
tions.

Vendor assumes sole and full responsibility for its acts and the acts of its employees,
agents and Subcontractors relating to the performance of this CTSA.

Vendor agrees that any claim on behalf of any person arising out of employment, al-
leged employment, agency or subcontracts (including, but not limited to, claims of
discrimination against Vendor, its officers, or its agents or its Subcontractors) are the
sole responsibility of Vendor and are not the responsibility of DIR or any Customer,
and that Vendor will indemnify and hold harmless the State from any and all such
claims asserted against the State, DIR or any Customer. Vendor understands that
any person who alleges a claim arising out of employment, alleged employment,
agency, or subcontract by Vendor (including, but not limited to, claims of discrimina-
tion against Vendor, its officers, or its agents or its Subcontractors) will not be entitled
to any compensation, rights, or benefits from DIR (including, but not limited to, tenure
rights, medical and hospital care, sick and annual/vacation leave, severance pay, or
retirement benefits).

Section 4.03 Cooperation with DIR, other TEX-AN NG Vendors, and Customers.

@)

(b)

Cooperation with DIR on cost avoidance and performance measures.

As part of the performance measures reported to state leadership, DIR must provide
the cost avoidance the State has achieved through the CTSA. Upon request by DIR,
Vendor shall provide DIR with a detailed report of a representative sample of Ser-
vices sold under the CTSA. The report shall contain: Service description, list price,
Price to Customer or Rate To DIR under the CTSA, and pricing from three (3) alter-
native contract sources under which Customers are eligible to procure the Services.
Additionally, Vendor shall promptly provide DIR with all other CTSA performance re-
lated information that assists FIR is reporting the other performance measures for
which it is responsible.

Cooperation with Customers.

Vendor must ensure that Vendor employees, agents and Subcontractors will cooper-
ate with DIR and Customers at no charge to DIR for purposes relating to the admin-
istration of the TEX-AN NG Program including, but not limited to the following pur-
poses:

(1) The investigation and prosecution of fraud, abuse, and waste in the TEX-AN
NG Program;

(2) Audit, inspection, or other investigative purposes; and

(3) Testimony in judicial or quasi-judicial proceedings relating to the Services un-
der this CTSA or other delivery of information to DIR or Customers’ investiga-
tors or legal staff.

Section 4.04 Conduct of and responsibility for Vendor employees.

@

While performing the Services, Vendor's employees, agents and Subcontractors
must:

(1) Comply with applicable State, DIR and Customer rules, and regulations and
DIR’s requests regarding personal and professional conduct generally applica-
ble to the Service locations, including, but not limited to, conforming to all phys-
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(b)

(©)

(d)

(e)

ical security standards and requirements, as required given the Service loca-
tion; and

(2) Otherwise conduct themselves in a businesslike and professional manner.

If DIR determines, in its sole and absolute discretion, that a particular employee,
agent, or Subcontractor is not conducting him/herself or itself in accordance with this
Section 4.04, DIR may provide Vendor with notice and documentation concerning
such conduct. Upon receipt of such notice, Vendor must promptly investigate the
matter and take appropriate action that may include:

(1) Removing the employee, agent or Subcontractor from Service delivery under
this CTSA;

(2) Providing DIR with written notice of such removal; and

(3) Replacing the employee, agent or Subcontractor with a similarly qualified indi-
vidual acceptable to DIR, in its sole and absolute discretion, in the case of Key
Personnel and Subcontractors.

Vendor shall replace any employee, agent or Subcontractor who is not adequately
performing assigned responsibilities or who, as mutually determined by the Parties,
after consultation with Vendor, is unable to work effectively with DIR staff or Custom-
er staff. In such event, Vendor will provide replacement employee(s), agent(s), or
Subcontractor(s) with equal or greater skills and qualifications as soon as reasonably
practicable. Replacement of Key Personnel will be subject to consultation with the
Vendor and mutual agreement of the Parties. The Parties will work together in the
event of any such required replacement so as not to disrupt Service delivery under
the CTSA. Other than in instances when DIR determines, in its sole and absolute
discretion, that removal must be handled immediately to avoid imminent harm to the
TEX-AN NG Program or safety to others, DIR and Vendor will provide written notice
and cooperate with the other entity in a manner intended to minimize staff turnover
and the adverse impact any requested removal may have on the Services. Nothing in
this CTSA will prevent Vendor from replacing employees not identified as Key Per-
sonnel.

Vendor agrees that anyone used by Vendor to fulfill the terms of this CTSA is an em-
ployee, agent or Subcontractor of Vendor and remains under Vendor's sole direction
and control.

Vendor agrees to be responsible for the following with respect to its employees,
agents or Subcontractors:

(1) Damages incurred by Vendor’'s employees, agents or Subcontractors within the
scope of their duties under this CTSA; and

(2) Determination of the hours to be worked and the duties to be performed by
Vendor’'s employees, agents or Subcontractors.

Section 4.05 Responsibility for Subcontractors.

@

(b)

Vendor remains fully responsible for obligations, services, and functions performed
by its Subcontractors to the same extent as if such obligations, services, and func-
tions were performed by Vendor's employees or agents and for purposes of this
CTSA such work will be deemed work performed by Vendor. DIR may request in
writing and the Parties will mutually determine a replacement of any Subcontractor
found to be unacceptable in accordance with Section 4.04.

Vendor must not disclose Confidential Information of DIR, a Customer or the State to
a Subcontractor unless and until such Subcontractor has agreed in writing to protect
the confidentiality of such Confidential Information in the manner required of Vendor
under this CTSA.
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(c) Vendor must identify any Subcontractor that is a newly-formed subsidiary or entity,
whether or not an Affiliate of Vendor, that will perform subcontracting services under
this CTSA. The Vendor agrees that it is the sole point of contact for DIR with regard
to all matters under this CTSA, including any matters with respect to Vendor’s Sub-
contractors.

(d) Vendor shall not change a Subcontractor prior to submitting for DIR's approval, in its
sole and absolute discretion, a revised HUB Subcontracting Plan. Only upon DIR's
approval of a revised HUB Subcontracting Plan may Vendor proceed with replace-
ment of a Subcontractor.

Section 4.06 DIR’s ability to contract with Subcontractors.

(&) Vendor is permitted to secure from its employees performing Services for the TEX-
AN NG Program and under this CTSA covenants not to compete with a term of not
more than one year from the date of termination of employment (whether in employ-
ment agreements or other contractual arrangements). Other than as provided in the
preceding sentence, Vendor may not limit or restrict, through a covenant not to com-
pete, employment agreement or other contractual arrangement, DIR’s ability to con-
tract with former employees of Vendor who performed Services under this CTSA.

(b) Vendor may secure from its employees, agents and Subcontractors, agreements
preventing use or disclosure of Vendor’'s Confidential Information, and agreements
preventing such employees, agents and Subcontractors from soliciting Vendor’s em-
ployees and Customers and their employees.

(c) Vendor shall secure from its Subcontractors performing Services covenants not to
compete with Vendor with respect to the award of the particular Services for which
Subcontractor was engaged to perform under the Subcontract. With the exception of
termination for convenience, the covenant not to compete will be coterminous with
the CTSA. In the event DIR terminates the CTSA for convenience, the covenant not
to compete may continue for a term of not more than one year from the date of ter-
mination of the Subcontract.

Section 4.07 Security of Premises, Equipment, Data, and Personnel.

Vendor may, from time to time during the performance of the CTSA, have access to the
premises, Equipment, software and other property, including data, files and/or materials
(collectively referred to as “data”) belonging to DIR or Customers. Vendor will use its com-
mercial best efforts to preserve the safety, security, and the integrity of the premises,
Equipment, data and other property of DIR or Customer, in accordance with the instruction
of DIR or Customers. Vendor will be responsible for damage to DIR or Customer’s equip-
ment, software, workplace, and its contents, when such damage is caused by Vendor’s
employees, agents or Subcontractors.

Section 4.08 Background and/or Criminal History Investigation.

Prior to commencement of any Services, background and/or criminal history investigation
of certain of the Vendor's employees, agents and Subcontractors who will be involved in
the provision of Services to DIR under the CTSA, or to Customers under a TEX-AN NG
Customer Services Agreement, may be performed by DIR or certain Customers per Sec-
tion 411.1405 of the Texas Government Code, having legislative authority to require such
investigations. Should any employee, agent, or Subcontractor of the Vendor who will be in-
volved in the provision of Services to DIR under the CTSA, or to a Customer under a Cus-
tomer Services Agreement, not be acceptable to DIR or Customer, in their sole and abso-
lute discretion, as a result of the background and/or criminal history check, then DIR or
Customer, in their sole and absolute discretion, may immediately require replacement of
the employee, agent or Subcontractor in question.

B.12

Exhibit C to Amendment One
TEX-AN NG Communications Technology Services Agreement



DIR Contract No. DIR-TEX-AN NG CTSA - 006 Vendor Contract No.

Article 5. Governing Law and Regulations.

Section 5.01 Governing law and venue.

This CTSA is governed by the laws of the State without regard to conflict of laws principles,
and interpreted in accordance with Texas law. Provided Vendor first complies with the pro-
cedures set forth in Section 11.10 Dispute Resolution, proper venue for a claim arising
from this CTSA will be in a State court in Travis County, Texas.

Section 5.02 Vendor responsibility for compliance with laws and regulations.

(@) Vendor is responsible for compliance with all laws, regulations, and administrative
rules that govern the performance of the Services including, but not limited to, all
State and Federal telecommunications laws, tax laws, State and Federal employ-
ment and immigration laws, State and Federal regulatory requirements, and licensing
provisions.

(b) Vendor is responsible for ensuring each of its employees, agents, or Subcontractors
who are involved in the provision of Services under this CTSA are legally eligible to
work in the State and the United States, properly licensed, certified, and/or have
proper permits to perform any activity related to the Services.

(c) Vendor warrants that the Services comply with all applicable Federal, State, County
and Municipal laws, regulations, codes, ordinances, guidelines, and policies. Vendor
will indemnify DIR and any Customer from and against any losses, liability, claims,
damages, penalties, costs, fees, or expenses arising from or in connection with Ven-
dor’s failure to comply with or violation of any Federal, State, and County and Munic-
ipal law, regulation, code, ordinance, or policy.

Section 5.03 Compliance with Immigration laws.

Vendor shall comply with the requirements of the lllegal Immigration Reform and Immigrant
Responsibility Act of 1996 (“lIRIRA”), and the Immigration Act of 1990 (8 U.S.C.1101, et
seq.) regarding employment verification and retention of verification forms for any individu-
al(s) hired on or after the effective date of 1996 Act , who will perform any labor or services
under this CTSA.

Section 5.04 Equal Opportunity Compliance.

Vendor agrees to abide by all applicable laws, regulations, and executive orders pertaining
to equal employment opportunity, including Federal or State laws and the laws of the State
in which its primary place of business is located. In accordance with such laws, regula-
tions, and executive orders, the Vendor agrees that no person in the United States will, on
the grounds of race, color, religion, national origin, sex, age, veteran status, or handicap,
be excluded from employment with or participation in, be denied the benefits of, or be oth-
erwise subjected to discrimination under any TEX-AN NG Program or activity performed by
Vendor under this CTSA. If Vendor is found by DIR, in its sole and absolute discretion, any
regulator with jurisdiction over Vendor's Services, or a court of competent jurisdiction to not
be in compliance with these requirements during the term of this CTSA, Vendor agrees to
take appropriate steps to correct these deficiencies. Upon request, Vendor will furnish in-
formation regarding its non-discriminatory hiring and promotion policies, as well as specific
information on the composition of its principals and staff, including the identification of mi-
norities and women in management or other positions with discretionary or decision-
making authority.

Section 5.05 Historically Underutilized Business (HUB) Program.

Vendor shall comply with Chapter 2161, Texas Government Code in the provision of Ser-
vices under this Contract. Vendor's HUB Subcontracting Plan is incorporated into the
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CTSA as Exhibit I. Vendor shall comply with the HUB Program Rules for reporting HUB
subcontractor participation in the CTSA and for changing the HUB Subcontracting Plan
throughout the Term.

Article 6. Service Levels and Performance Measurement.

Section 6.01 Performance measurement.

Satisfactory performance of this CTSA will be measured by:

@
(b)

(©)
(d)
(e)
()

Adherence to this CTSA, including all representations, warranties and covenants;

Compliance with Project work plans, schedules, and milestones as mutually agreed
in accordance with the TEX-AN NG Customer Services Agreements;

Delivery of the Services in accordance with the Service Level Agreements agreed to
in Exhibit D Performance Management;

Results of audits performed by DIR or its representatives in accordance with Article
8;

Timeliness, completeness, and accuracy of required reports agreed to in Exhibit F
Reporting; and

Achievement of other performance measures developed by Vendor and DIR and as
modified from time to time by written agreement.

Article 7. Amendments.

Section 7.01 Amendments.

@)

(b)

(©)

Adjustments to Exhibit C, Attachment C-1 initiated by either Party.

The process for submitting, reviewing and approving/disapproving and appealing
proposed adjustments or recommendations for changes to any element contained in
Exhibit C, Attachment C-1, upon mutual agreement, shall be in accordance with Arti-
cle 3 of Exhibit C to the CTSA. The Parties desire to develop and implement an elec-
tronic fast-track system for the continuous improvement of the Rates To DIR and
Prices available to the Customers under the CTSA, without reliance on a formal
amendment process. A mutually agreed upon change to the contents of Exhibit C,
approved in accordance with Article 3 of Exhibit C, shall be considered an approved
amendment of the CTSA for all purposes.

Amendments and modifications resulting from changes in law or contract and as mu-
tually agreed.

Except for changes subject to Section 7.01 (a) above, this CTSA may be amended
by mutual written agreement of the Parties if changes in Federal or State laws, rules,
regulations, policies, guidelines, or circumstances affect the performance of the Ser-
vices, provisions need to be added or amended within the CTSA, or as otherwise
agreed to in writing by the Parties. The Parties developed appropriate procedures for
amending or modifying the CTSA in the CTSA Article 7 Contract Amendments.

Modifications resulting from imposition of remedies.

This CTSA may be modified under the terms of Article 11 Remedies and Disputes of
this Exhibit B.
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Section 7.02 Required compliance with amendment procedures.

No different or additional Services will be authorized or performed except pursuant to
amendment of this CTSA that is executed in compliance with the CTSA. No waiver of any
term, covenant, or condition of this CTSA will be valid unless executed by both Parties.
Vendor will not be entitled to payment for any Services that are not authorized by this
CTSA or a properly executed amendment to the CTSA, authorized through the express
written (including electronic signature) authorization of DIR and Vendor.

Article 8. Audit and Financial Compliance.

Section 8.01 Financial record retention and audit.

Vendor agrees, and shall cause its agents and its Subcontractors to agree, to maintain
supporting financial information and documents that are adequate to ensure compliance
with this CTSA, and are sufficient to ensure the accuracy and validity of Monthly Consoli-
dated Invoices to DIR and direct billing to Customers for certain direct sales transactions.
Vendor agrees, and shall cause its agents and Subcontractors to agree, to maintain and
retain such documents, including all original forms, records and associated documentation,
for a period of four (4) years after the date of submission of the final billing or until the reso-
lution of all litigation, claims, financial management reviews or audits pertaining to this
CTSA, whichever is longer.

Section 8.02 Access to records, books, and documents.

(@) Upon 30 days notice by DIR, Vendor must provide, and cause its agents and its
Subcontractors to provide, the officials and/or entities identified in this Section 8.02
with prompt, reasonable, and adequate access to any records, books, documents,
and papers that are directly pertinent to the performance of this CTSA and any TEX-
AN NG Customer Service Agreements. Any access to facilities will be during normal
working hours and subject to the security requirements of the facilities.

(b) Vendor and its agents and its Subcontractors must provide the access described in
this Section 8.02 upon DIR’s request. This request may be for the following purpos-
es:

(1) Audit;

(2) Investigation;

(3) Contract administration; or
(4) The making of copies.

(c) Reasonable access required must be provided to the following officials and/or enti-
ties with prior written notice:

(1) Any Independent Verification and Validation contractor or quality assurance
contractor, when acting on behalf of DIR;

(2) The Office of the State Auditor or its designee;
(3) A State or Federal law enforcement agency;

(4) A special or general investigating committee of the Texas Legislature or its de-
signee; and

(5) Any auditor or other entity identified by DIR.

(d) Vendor agrees, and will require its agents and its Subcontractors to agree, to provide
reasonable access with prior written notice described wherever Vendor maintains
such books, records, and supporting documentation. Vendor further agrees, and will
require its agents and its Subcontractors to agree, to provide such access in reason-
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able comfort and to provide any furnishings, Equipment, or other conveniences
deemed reasonably necessary to fulfill the purposes described in this Section 8.02.

(e) Subject to Vendor's compliance with the State Auditor’s rights as authorized in Sec-
tion 2262.003, Texas Government Code, DIR does not object to Vendor’'s request
that any auditor, inspector or other entity identified by the State under this CTSA that
requires access to Vendor's Confidential Information will be required to execute a
confidentiality agreement protecting the confidentiality of Vendor's information, in
form reasonably satisfactory to Vendor.

Section 8.03 State Auditor’s Office Audit.

In addition to and without limitation on the other audit provisions of this CTSA, pursuant to
Section 2262.003, Texas Government Code, acceptance of funds under the CTSA by
Vendor acts as acceptance of the authority of the State Auditor’s Office, or any successor
agency, to conduct an audit or investigation in connection with those funds. Vendor, and its
agents and its Subcontractors, agree to cooperate fully with the State Auditor’s Office or its
successor in the conduct of the audit or investigation, including providing all records re-
quested. Vendor will ensure that this clause concerning the authority to audit funds re-
ceived indirectly by Subcontractors through Vendor and the requirement to cooperate is in-
cluded in any subcontract it awards pertaining to the CTSA. Under the direction of the Leg-
islative Audit Committee, a Vendor that is the subject of an audit or investigation by the
State Auditor's Office must provide the State Auditor’'s Office with access to any infor-
mation the State Auditor’s Office considers relevant to the investigation or audit.

Section 8.04 Audits of Services, Deliverables and inspections.

(@) Upon notice from DIR, Vendor will provide, and will cause its agents and its Subcon-
tractors to provide, such auditors and inspectors as DIR may from time to time des-
ignate, with access to:

(1) Vendor, agent and Subcontractor service locations, facilities, or installations;
and

(2) Vendor, agent and Subcontractor Software and Equipment.

(b) Vendor must provide, and shall cause its agents and its Subcontractors to provide,
as part of the Services, any assistance that such auditors and inspectors reasonably
may require to complete such audits or inspections.

Section 8.05 Response/compliance with audit or inspection findings.

(@) Vendor must take action to ensure its employees’, agents’ or Subcontractors’ com-
pliance with or correction of any finding of non-compliance with any law, regulation,
audit requirement, or generally accepted accounting principle relating to the Services
or any other Deficiency contained in any audit, review, or inspection conducted under
this Article 8. This action will include Vendor’s delivery to DIR, for DIR’s approval, a
Corrective Action Plan in accordance with Section 11.02(c) that addresses Deficien-
cies identified in any audit(s), review(s), or inspection(s) within ten calendar days of
the close of the audit(s), review(s), or inspection(s).

(b) Vendor must bear the expense of compliance with any finding of noncompliance un-
der this Section 8.05.

(c) As part of the Services, Vendor must disclose to DIR, upon DIR's request, and will
include in its Subcontracts a requirement that each of its Subcontractors will disclose
upon request, a copy of those portions of its internal audit reports relating to the Ser-
vices.
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Section 8.06 Audit of telecommunications fees and surcharges, Rates To DIR, Prices
and certifications filed pursuant to Section 3.04 of the CTSA.

(@) Vendor will provide, and will cause its agents and its Subcontractors to provide, to
DIR and its designees access to such financial records and supporting documenta-
tion reasonably requested by DIR to audit telecommunications fees and surcharges,
Rates To DIR, Prices for direct sales transaction Customers and any certifications
filed pursuant to Section 3.04 of the CTSA.

(b) In addition to its monthly review and payment of Monthly Consolidated Invoices un-
der the CTSA, DIR may audit the applicable telecommunications fees and surcharg-
es, Rates To DIR, Prices to direct sales transaction Customers and any certifications
filed under Section 3.04 of the CTSA to determine that such telecommunications
fees and surcharges, Rates To DIR, Prices to direct sales transaction Customers and
any certifications filed pursuant to Section 3.04 of the CTSA are accurate and in ac-
cordance with this CTSA.

(c) Results of an audit of a certification filed pursuant to Section 3.04 of the CTSA shall
be implemented in accordance with Section 3.04(b). If, as a result of any other audits
listed in Section 8.06 (b) above, DIR determines that Vendor has overcharged the
State, DIR will notify Vendor in writing of the amount of such overcharge, and provide
to the Vendor the work papers supporting such position. Vendor will promptly pay to
DIR the undisputed amount of the overcharge, plus interest as calculated in accord-
ance with Chapter 2251, Texas Government Code, for late payments, and the Par-
ties will use good faith efforts to resolve any disputed amounts as soon as practica-
ble. In the event such audit reveals an overcharge of five percent (5%) or more to
DIR which is not disputed and is in excess of five percent (5%) of the total invoiced
amounts for all products and services for such period, Vendor will reimburse DIR for
the reasonable cost of this audit.

Article 9. Terms and Conditions of Vendor Billing and DIR and
Customer Payment.

Section 9.01 Monthly Consolidated Invoice to DIR.

The Vendor shall provide DIR with a Monthly Consolidated Invoice which includes all Ser-
vices provided by the Vendor to DIR, at the Rates To DIR and with any applicable tele-
communications fees and surcharges as allowed by this CTSA, in electronic format, with
the ability to batch load. All such Monthly Consolidated Invoices shall conform to the
standards as set forth in Exhibit F, Attachment F-17, Billing Plan.

Section 9.02 Invoices for direct sales transactions to Customers.

The Vendor shall provide to each direct sales transaction Customer a monthly Invoice for
the direct sales transaction Services provided to such Customer, in electronic format, at
the Prices (Rates To DIR plus CRF) and with any applicable telecommunications fees and
surcharges as allowed by this CTSA.

Section 9.03 Limitations on the right to Bill.

The Vendor shall not submit a bill for any Services prior to the SOCN date which is 2 busi-
ness days after the order completion. The completion date controls the start and stop of
the services billed. Vendor shall stop billing one day after the order completion date.

Section 9.04 Telecommunications fees and surcharges and taxes.

(a) If there are applicable FCC, PUC or other authorized telecommunications fees and
surcharges in effect as of the date of this CTSA which may appear on billings to Cus-
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(b)

(©)

tomers, they are disclosed in the appropriate section per Service in Exhibit C to the
CTSA. Any additional FCC, PUC or other authorized telecommunications fees and
surcharges applicable to any Service may only be imposed during the Term, upon a
written amendment to authorize such imposition under the CTSA. Vendor acknowl-
edges that certain Customers that are political subdivisions of the State, are exempt
from the imposition and collection of certain State telecommunications fees, including
the Texas Universal Service Fund Charge and the Texas Infrastructure Fund as-
sessment. In addition, State agency Customers have additional exemptions from
State telecommunications fees, including the 9-1-1 emergency service fee, 9-1-1
equalization surcharge, poison control surcharge, and late charges imposed under
Section 55.010, Texas Utilities Code. Vendor agrees to not bill for any items which
are not mandated by the FCC, PUC or other proper authority and which are other-
wise not applicable to the Services and for which Vendor has requested and received
valid exemption certificates from Customers. Vendor agrees to promptly correct any
incorrect billings of telecommunications fees and surcharges that occur. Vendor
acknowledges that DIR makes no representation about the exemption status of any
Customers that are “assistance organizations.” Vendor must request and receive any
exemption certificates that may apply from each assistance organization directly.

During the Term, all changes in the law or fee structures, which creates or authorizes
Vendor to impose an unlisted telecommunications fees and surcharges on the Ser-
vices, which Vendor desires to impose, shall require an amendment in order to be ef-
fective against the State, DIR and Customers. In the event of a change in the law or
telecommunications fees and surcharges structures, which results in an exemption
from payment in favor of the State, DIR and/or Customers, Vendor shall give effect to
the exemption without the necessity of an amendment hereto based on the presenta-
tion of valid exemption certificates or other notice being provided to Vendor.

Vendor acknowledges that certain Government Entity Customers are exempt from
state sales, use and excise taxes, Section 151.309, Texas Tax Code, and Federal
Excise Tax, 26 USC Sections 4253 (i) and (j). Vendor further acknowledges that
State agency Customers are exempt from the assessment and collection of sales
taxes imposed by political subdivisions of the State. See Sections 321.208 (munici-
palities) and 323.207 (counties), Texas Tax Code. The Government Entity Custom-
ers shall issue a tax exemption certificate upon request to Vendor. Vendor acknowl-
edges that DIR makes no representation about the exemption status of any Custom-
ers that are “assistance organizations.” Vendor must request and receive any ex-
emption certificates that may apply from each assistance organizations directly.

Section 9.05 Reserved.

Section 9.06 Expenses.

Except as provided in this CTSA with respect to Rates To DIR, Prices to direct sales trans-
action Customers, and authorized telecommunications fees and surcharges, all other ex-
penses incurred by Vendor in connection with its provision of the Services will not be paid
by DIR or Customer unless agreed upon by DIR or Customer in writing. Vendor hereby
waives any and all claims for additional compensation related to the Services except as set
forth in Exhibit C hereto.

Section 9.07 Dispute Handling and Adjustments

@

A billing inquiry is any question or issue about a Monthly Consolidated Invoice that
may lead to a billing Dispute. It is DIR’s responsibility to validate Vendor Monthly
Consolidated Invoices each month. During that process, billing inquiries will arise,
and the Vendor shall support DIR by timely answering or responding to billing inquir-
ies. The Vendor shall respond within one Business Day of receipt of the billing in-

quiry.
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(b) DIR has the right to file a billing Dispute. The Vendor shall investigate, report on and
use reasonable business efforts to resolve Disputes within 60 calendar days that in-
volve less than or equal to $15,000 and within 90 calendar days for disputes that in-
volve amounts greater than $15,000. This time frame starts with the submission of
the Dispute by DIR and ends with the satisfactory resolution of the Dispute. When
warranted, Vendor shall issue Billing Adjustment(s) within 2 billing periods of resolu-
tion. DIR may require a revised Monthly Statement that does not contain the disputed
item(s). Vendor shall allow non-payment by DIR for the disputed amount until there is
a Dispute Resolution, as allowed by Chapter 2251, Texas Government Code.

(c) Direct sales transaction Customers shall have the same rights as DIR under Section
9.07, Subsection (a) and (b) above, for the Invoices they receive for direct sales
transactions.

(d) If DIR or a direct sales transaction Customer disputes payment of all or any portion of
an Invoice from the Vendor, DIR or the direct sales transaction Customer, respective-
ly, will notify Vendor of such Dispute and the Parties, either DIR and Vendor or the
direct sales transaction Customer and Vendor, as appropriate, will attempt in good
faith to resolve the dispute in conformance with Chapter 2251, Texas Government
Code. DIR and the direct sales transaction Customer will not be required to pay any
disputed portion of a Vendor invoice. Notwithstanding any such Dispute, the Vendor
must continue to perform the Services in compliance with the terms of this CTSA
pending resolution of Disputes so long as all undisputed amounts continue to be paid
to Vendor.

Section 9.08 Billing Adjustments

(@) A billing Adjustment is a modification or correction of a billing amount of an element
of a Service or a SLA Credit. Billing Adjustments may be made on both recurring and
non-recurring charges, and are used to settle Disputes and financial discrepancies.

(b) Vendors shall include in its Monthly Consolidated Invoice to DIR or its Invoices to di-
rect sales transaction Customers, the following minimum items as billing Adjust-
ments:

(1) Correction of a billing error discovered by Vendor, DIR or the direct sales
transaction Customer, as appropriate;

(2) Back-billing;
(3) SLA Credits; and

(4) Any other elements Vendor considers Adjustments as set forth in its Billing
Plan, Exhibit F, Attachment F-17 hereto.

(c) The Vendor shall resolve all Disputes by any one of the three following approaches:
(1) Issue a proposed Dispute resolution for the full amount;

(2) Provide evidence acceptable to DIR or the direct sales transaction Customer,
as appropriate that the disputed amount will be reduced; or

(3) Provide evidence acceptable to DIR or the direct sales transaction Customer,
as appropriate, that the Dispute is not valid.

(d) For all Disputes, the Parties shall mutually agree to a resolution before issuing a bill-
ing Adjustment.
Section 9.09 Back-billing and POP moves.

(@) Rates To DIR or Prices to direct sales transaction Customers for Services inadvert-
ently left off previous Monthly Consolidated Invoices or direct Invoices by the Vendor
shall be back-billed no more than 120 calendar days for usage and 120 calendar
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(b)

days for circuits (however, in no case may the back-billing include a time period prior
to the delivery of the SOCN). Pursuant to PUC Rule 26.27, a six month limit from the
date of discovery of an error applies to back-billing of all billed Services. Back-billing
shall be included in the Adjustments.

Vendor Initiated Point of Presence location moves for standard services shall not ad-
versely affect the existing Rates To DIR and/or Prices to direct sales transaction
Customers for a Service while under a term commitment. Vendor shall provide DIR
and affected Customer(s) no less than sixty (60) days advance written notice of the
amount of an adverse change when a Vendor initiated Point of Presence location
move will result in an adverse change to Rates to DIR and/or Prices to direct sales
transaction Customers.

Section 9.10 Liability for taxes, insurance and indemnification.

@)

(b)

VENDOR AGREES AND ACKNOWLEDGES THAT DURING THE EXISTENCE OF
THIS CONTRACT, VENDOR WILL BE ENTIRELY RESPONSIBLE FOR THE LIA-
BILITY AND PAYMENT OF VENDORS’, AGENTS’ AND SUBCONTRACTORS’ EM-
PLOYEES' TAXES OF WHATEVER KIND, ARISING OUT OF THE PERFOR-
MANCES IN THIS TEX-AN NG COMMUNICATIONS TECHNOLOGY SERVICES
AGREEMENT. VENDOR AGREES TO COMPLY WITH ALL STATE AND FEDERAL
LAWS APPLICABLE TO ANY SUCH PERSONS, INCLUDING LAWS REGARDING
WAGES, TAXES, INSURANCE, AND WORKERS’' COMPENSATION. VENDOR
AGREES AND ACKNOWLEDGES THAT VENDOR’'S EMPLOYEES, AGENTS OR
SUBCONTRACTORS WILL NOT BE ENTITLED TO ANY STATE BENEFIT OR
BENEFIT OF ANOTHER GOVERNMENTAL ENTITY CUSTOMER. DIR AND/OR
THE STATE WILL NOT BE LIABLE TO THE VENDOR ITS EMPLOYEES, AGENTS,
SUBCONTRACTORS, OR OTHERS FOR THE PAYMENT OF TAXES OR THE
PROVISION OF UNEMPLOYMENT INSURANCE AND/OR WORKERS’ COMPEN-
SATION OR ANY BENEFIT AVAILABLE TO A STATE EMPLOYEE OR EMPLOYEE
OF ANOTHER GOVERNMENTAL ENTITY CUSTOMER.

VENDOR AGREES TO INDEMNIFY AND HOLD HARMLESS DIR, ALL CUSTOM-
ERS, THE STATE AND/OR EACH OF THEIR EMPLOYEES, AGENTS, REPRE-
SENTATIVES, CONTRACTORS, ASSIGNEES, AND/OR DESIGNEES FROM ANY
AND ALL LIABILITY, ACTIONS, CLAIMS, DEMANDS, OR SUITS, AND ALL RE-
LATED COSTS, ATTORNEY FEES, AND EXPENSES, RELATING TO TAX LIABIL-
ITY, UNEMPLOYMENT INSURANCE AND/OR WORKERS' COMPENSATION OR
EXPECTATIONS OF BENEFITS BY VENDOR, ITS EMPLOYEES, AGENTS OR
SUBCONTRACTORS IN THEIR PERFORMANCE UNDER THIS TEX-AN NG
COMMUNICATIONS TECHNOLOGY SERVICES AGREEMENT. VENDOR WILL BE
LIABLE TO PAY ALL REASONABLE COSTS OF DEFENSE INCLUDING REA-
SONABLE ATTORNEYS’' FEES AND OUT OF POCKET EXPENSES. THE DE-
FENSE WILL BE COORDINATED BY THE OFFICE OF THE ATTORNEY GEN-
ERAL FOR TEXAS STATE AGENCY CUSTOMERS AND BY CUSTOMER’S LEGAL
COUNSEL FOR NON-STATE AGENCY CUSTOMERS.

Section 9.11 Independent Contractor status.

Vendor will perform the Services under this CTSA as an independent contractor and not as
an agent or as a representative of DIR.

Section 9.12 No additional consideration.

Vendor, its agents and its Subcontractors will not be entitled to nor receive from DIR any
additional consideration, compensation, salary, wages, or any other type of remuneration
for Services rendered under this CTSA, except as set forth in Exhibit C. Specifically, Ven-
dor will not be entitled by virtue of this CTSA to any consideration in the form of overtime,
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health insurance benefits, retirement benefits, disability retirement benefits, sick leave, va-
cation time, paid holidays, or other paid leaves of absence of any type or kind whatsoever.
In addition, all costs associated with transportation, delivery, and insurance relating to the
Vendor’s, agents’ or Subcontractors’ performance of this CTSA will be paid for by the Ven-

dor.

Section 9.13 Additional Terms of Payment.

(@) Payments due by DIR or Customers under this CTSA, or a TEX-AN NG Customer
Services Agreement will be made as follows:

(1)

Customers who are Government Entities will make payments in accordance
with the Texas Prompt Payment law, Texas Government Code, Chapter 2251.

(2) Customers who are either private institutions of higher education or assistance

organizations (as both are described in the definition of “Customer” in Section
21 to Exhibit A (“Definitions”)) will make payment within 30 days after the date
of the invoice. Such Customers will reimburse Vendor for all costs associated
with collecting delinquent or dishonored payments, including reasonable attor-
neys’ fees. In addition, Vendor may charge such Customers with late payment
fees (a) for Services contained in a Tariff or Guidebook, at the rate specified
therein, or (b) for all other Services, at the lower of 1.5% per month (18% per
annum) or the maximum rate allowed by law for overdue payments.

(b) All checks remitted in payment of amounts due hereunder will refer to the invoice
number. Restrictive endorsements or other statements on checks are void.

Section 9.14 Payments for Services.

During the term of this CTSA, Vendor will receive funds in consideration for the Services,
calculated in accordance with Exhibit C. Payment for Disentanglement Services will be in
accordance with the Disentanglement Plan agreed to between the Parties, in accordance
with Section 11.06 Payment and other provisions at CTSA termination, subsection (d).

Section 9.15 Reporting of direct sales transactions and payment to DIR of CRFs.

(&) Reporting Responsibility.

1)

)

Vendor shall be responsible for reporting all direct sales transaction Services
purchased under the CTSA. Vendor shall file the monthly reports, subcontract
reports, and pay the CRFs in accordance with the due dates specified in this
Section 9.15.

DIR shall have the right to verify required reports and to take any actions nec-
essary to enforce its rights under this Section, including but not limited to, com-
pliance checks of Vendor’s applicable CTSA books and records in accordance
with terms and conditions of Article 8.

(b) Detailed Monthly Report.

Vendor shall electronically provide DIR with a detailed monthly report in the format
required by DIR, upon mutual agreement, showing the dollar volume of any and all
direct sales transaction Services sold under the CTSA for the previous month period.
The Parties have agreed to data and formats, to include detailed data for quotes, or-
ders, trouble tickets, billing, Service Level Agreements and network monitoring and
formats to include email, delimited flat file and web services XML. Reports shall be
submitted to the DIR E-Mail Box at ict.sales@dir.texas.gov. Reports are due on the
thirtieth (30™) calendar day of the month after the close of the previous month period.
The monthly report shall include, per direct sales transaction: the detailed direct
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transaction sales for the period, Customer name, Invoice date, Invoice number, De-
scription, quantity, unit Price, extended Price, Customer Purchase Order number,
contact name, Customer’'s complete billing address, and other information as re-
quired by DIR. Each report must contain all information listed above per direct sales
transaction or the report will be rejected and returned to the Vendor for correction in
accordance with this Section 9.15.

(c) Historically Underutilized Businesses Subcontract Reports.

(1) Vendor shall electronically provide each direct sales transaction Customer with
their relevant Historically Underutilized Business Subcontracting Report, pur-
suant to the CTSA, as required by Chapter 2161, Texas Government Code.
Reports shall also be submitted to DIR.

(2) Reports shall be due in accordance with the CPA rules governing the HUB
program.

(d) CRFs.

(1) The CRFs shall be paid by Vendor to DIR for each direct sales transaction un-
der the CTSA. The CRF per direct sales transaction Service is specified in the
CTSA at Exhibit C. Payment of the CRFs shall be due on the thirtieth (30™)
calendar day after the close of the previous month period.

(2) Vendor shall reference the CTSA contract number on any remittance instru-
ments.

(e) Accurate and Timely Submission of direct sales transaction sales Reports.

(1) The direct sales transaction sales reports and CRFs paid shall be accurate and
timely and submitted in accordance with the due dates specified in this Section.
Vendor shall correct any inaccurate reports or CRF payments within five (5)
Business Days upon written notification by DIR. Vendor shall deliver any late
reports or late CRF payments within five (5) Business Days upon written notifi-
cation by DIR. If Vendor is unable to correct inaccurate reports or CRF pay-
ments or deliver late reports and CRF payments within five (5) Business Days,
Vendor must contact DIR and provide a corrective plan of action, including the
timeline for completion of correction. The corrective plan of action shall be sub-
ject to DIR approval, in its sole and absolute discretion.

(2) Should Vendor fail to correct inaccurate reports or cure the delay in timely de-
livery of reports and CRF payments within the corrective plan of action timeline,
DIR reserves the right to require an independent third party audit of the Ven-
dor’s records as specified in Section 8.04 of this Exhibit B, at Vendor's ex-
pense.

Article 10. Disclosure and Confidentiality of Information.

Section 10.01 Confidentiality.

@)

(b)

Vendor shall, and Vendor shall cause its agents and its Subcontractors to, treat all in-
formation that is obtained through performance of the Services under this CTSA, in-
cluding, information relating to DIR, Customers and Authorized End Users of the
TEX-AN NG Program as Confidential Information to the extent that confidential
treatment is provided under State and Federal law, regulations, or administrative
rules.

Vendor is responsible for understanding the degree to which information obtained
through performance of this CTSA is confidential under State and Federal law, regu-
lations, or administrative rules. Vendor is responsible for causing its agents and
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(©)

(d)

(e)

()

)

Subcontractors to understand the degree to which information obtained through per-
formance of the CTSA is confidential under State and Federal law, regulations, or
administrative rules.

Vendor shall, and cause its employees, agents and Subcontractors to, not use any
information obtained through performance of this CTSA in any manner except as is
necessary to the proper discharge of obligations and securing of rights under this
CTSA. In addition, Vendor will only disclose that information to its employees,
agents, and Subcontractors on a need-to-know basis.

Vendor must have systems in effect to protect all records and all other documents
deemed Confidential Information that are maintained in connection with the Services.
Any disclosure or transfer of Confidential Information by Vendor, including infor-
mation required by DIR, will be in accordance with applicable State and Federal law,
regulations, or administrative rules. If the Vendor receives a request for information
deemed to be Confidential Information, the Vendor will immediately notify DIR of
such request, and will make best efforts to protect such information from public dis-
closure.

In addition to the requirements expressly stated in this Section 10.01, Vendor must
comply with any policy, rule, or requirement of DIR that relates to the safeguarding or
disclosure of information relating to the TEX-AN NG Program recipients, Vendor's
operations, or Vendor performance of this CTSA. A copy of such policy, rule or re-
quirement will be provided to Vendor upon request.

In the event of the expiration or termination of this CTSA for any reason all Confiden-
tial Information of a Party, disclosed to, and all copies thereof made by, the other
Party will be returned to the disclosing Party or, and to the extent authorized by ap-
plicable record retention laws and policies, at the disclosing Party’s option, erased or
destroyed. The recipient of the Confidential Information will provide the disclosing
Party certificates evidencing such erasure or destruction. Notwithstanding anything in
this CTSA to the contrary, the Vendor may retain safeguarded (and encrypted if Sen-
sitive Personal Information as defined under the laws of the State is included) copies
of the following records and data it receives or prepares during or in connection with
the TEX-AN NG Program and CTSA, to comply with the record keeping requirements
of Section 8.01 and for archival and defense purposes:

(1) Supporting financial information and documents that are adequate to ensure
CTSA compliance and are sufficient to ensure the accuracy and validity of
Vendor Invoices;

(2) Financial information, records and reports;
(3) Transaction logs;

(4) Vendor’s customer database data files;
(5) Human resources documentation;

(6) Audit reports;

(7) Operational reporting (e.g. security logs, security metrics reporting/audits, and
relevant network reports/logs); and

(8) Data for the TEX-AN NG Program and CTSA and its applications, including
maintenance log files, uptime log files, relevant network access log files, and
other required analytics.

The obligations in this Section will not restrict any disclosure by a Party pursuant to
any order of a court or government agency, including the Public Information Division
of the Office of the Texas Attorney General, or as otherwise authorized to be re-
vealed by law provided that the disclosing Party will give prompt written notice to the
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(h)

non-disclosing Party of such order or other authorization to the extent practicable and
not prohibited by law, governmental authority or legal process.

With the exception of Confidential Information of Customers, Confidential Information
of a Party will not be afforded the protection of this CTSA if such data was:

(1) Already known to the receiving Party without restrictions at the time of its dis-
closure by the furnishing Party;

(2) Independently developed by the receiving Party without reference to the fur-
nishing Party’s Confidential Information;

(3) Rightfully obtained by the other Party without restriction from a third party after
its disclosure by the furnishing Party;

(4) Publicly available other than through the fault or negligence of the other Party;
or

(5) Released without restriction to anyone.

DIR will require its agents and Subcontractors to comply with the terms of this Sec-
tion 10.01 as it relates to Vendor Confidential Information. Subject in all cases to
Section 10.01(g), DIR will not disclose Vendor Confidential Information to its agents
or contractors who are direct competitors of Vendor. Prior to disclosing Vendor Con-
fidential Information to other Vendors, DIR will obtain approval from Vendor, whose
consent to use will not be unreasonably withheld or delayed, and an executed confi-
dentiality agreement from the anticipated recipient of such Vendor Confidential In-
formation in a form acceptable to Vendor.

Section 10.02 Disclosure of DIR’s and Customers’ Confidential Information.

@)

(b)

The Parties will report any and all unauthorized disclosures or uses of either Party’s
Confidential Information that may have been disclosed in an unauthorized manner.
The Parties acknowledge that any publication or disclosure of either Party’s Confi-
dential Information to another party may cause immediate and irreparable harm to ei-
ther Party and may constitute a violation of State or Federal laws. If the Parties
should publish or disclose such Confidential Information to another party without au-
thorization, the affected Party will immediately be entitled to seek injunctive relief or
any other remedies to which it is, or they are, entitled under law or equity without re-
quiring a cure period as described in Article 11.

Vendor will require its agent(s) and/or its Subcontractor(s), to comply with the terms
of this Article 10.

Section 10.03 Requests for public information.

@

(b)

Vendor acknowledges that DIR and some of the Customers are subject to the Public
Information Act (Chapter 552, Texas Government Code). Vendor also acknowledges
that DIR will comply with the Public Information Act, and with all opinions of the Of-
fice of the Texas Attorney General concerning the Public Information Act. DIR agrees
that it will promptly notify Vendor of each request for disclosure of public information
filed in accordance with the Public Information Act that requests any of the Vendor’'s
Confidential Information, including data to which Vendor has a proprietary or com-
mercial interest. DIR will deliver all copies of such requests for public information to
Vendor in accordance with Chapter 552, Texas Government Code.

With respect to any information that is the subject of a request for disclosure, Vendor
is solely responsible for and required to demonstrate to the Office of Texas Attorney
General the specific reasons why the requested information is confidential or other-
wise exempted from required public disclosure under the Public Information Act.
Vendor will provide DIR with copies of all such communications.
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(c) To the extent authorized under the Public Information Act, DIR agrees to safeguard
from disclosure information received from Vendor that the Vendor believes to be
Confidential Information. Vendor must clearly mark all information for which it be-
lieves an exception from public disclosure exists under the Public Information Act as
Confidential Information or provide written notice to DIR that it considers the infor-
mation to be Confidential Information.

(d) Under the terms of the CTSA, DIR may provide Vendor with information related to
Customers, Authorized End Users and/or the TEX-AN NG Program. Vendor will not
re-sell or otherwise distribute or release any such information to any party in any
manner without DIR’s, the Customer’s or the Authorized End User’s, as appropriate,
express written consent (which consent shall be in their sole and absolute discre-
tion), unless such disclosure is required by law or pursuant to Section 10.01(g) here-
in.

Section 10.04 Unauthorized acts.
Each Party agrees to:

(@) Notify the other Party promptly of any unauthorized possession, use, or knowledge,
or any unauthorized attempt to possess, use or gain knowledge, of any Confidential
Information by any person or entity that may become known to it;

(b) Promptly furnish to the other Party full details of the unauthorized possession, use, or
knowledge, or any unauthorized attempt to possess, use or gain knowledge, and use
reasonable efforts to assist the other Party in investigating or preventing the recur-
rence of any unauthorized possession, use, or knowledge, or attempt thereof, of
Confidential Information. For DIR the reasonable efforts to assist Vendor shall be
subject to and limited by the Texas Public Information Act and any other applicable
laws; and

(c) Cooperate with the other Party in any litigation and investigation against third parties
deemed necessary by such Party to protect its proprietary rights. For DIR the rea-
sonable efforts to assist the Vendor shall be subject to and limited by the Texas Pub-
lic Information Act and any other applicable laws.

Section 10.05 Legal action.

Vendor shall provide prompt written notice to DIR and/or Customer of Vendor's intent to file
any legal action with respect to any unauthorized possession, use or of any attempt to
possess, use or gain knowledge of DIR and/or Customers' Confidential Information and
DIR (and/or Customers, as applicable) shall have the right to participate in any such action.

Article 11. Remedies and Disputes.

Section 11.01 Understanding and expectations.

The remedies described in this Article 11 contemplate Vendor’s timely and responsive per-
formance of the Services in accordance with all the terms of this CTSA, and to the creation
of a flexible and responsive relationship between the Parties. Notwithstanding the forego-
ing, DIR reserves the right to proceed with all remedies available to it when such action
would be in the best interest of the State. Billing Disputes are governed by Section 9 of
these Terms and Conditions.

Section 11.02 Tailored remedies.
(@) Understanding of the Parties.
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Vendor agrees and understands that DIR may pursue tailored contractual remedies
for noncompliance with this Contract in the event Vendor does not comply with the
non-operational, contract management obligations. At any time and at its sole and
absolute discretion, except as agreed upon by the Parties in Exhibit D (“Performance
Management”) and as otherwise expressly provided in this Article 11, DIR may im-
pose or pursue one remedy for each item of noncompliance and will determine rem-
edies on a case-by-case basis. DIR’s pursuit or non-pursuit of a tailored remedy
does not constitute a waiver of any other remedy that DIR may have at law or equity,
including, but not limited to, the remedies set forth in Section 11.03 below. Except as
agreed upon by the Parties in Exhibit D (“Performance Management”) and as other-
wise expressly provided in this Article 11, prior to imposing any remedy, DIR will pro-
vide notice to the Vendor of the Deficiency, and such notice shall include a reasona-
ble cure period in accordance with Section 11.02 (b), or as specified elsewhere in
this CTSA.

(b) Notice and opportunity to cure for Deficiencies.

(1) Within ten calendar days (or another date approved by DIR) of Vendor's re-
ceipt of written notice of a Deficiency, Vendor shall provide DIR a written re-
sponse that:

(A) Explains the reasons for the Deficiency, Vendor’s plan to address or cure
the Deficiency, and the date and time by which the Deficiency will be
cured; or

(B) If Vendor disagrees with DIR’s findings, its reasons for disagreeing with
DIR’s findings.

(2) Vendor's proposed cure of a Deficiency is subject to the approval of DIR, in its
sole and absolute discretion. Vendor’s repeated commission of Deficiencies or
repeated failure to resolve any such Deficiencies may be regarded by DIR as a
Material Breach and entitle DIR to pursue any other remedy provided in this
CTSA or any other appropriate remedy DIR may have at law or equity.

(c) Notice and opportunity to cure for Material Breach.

(1) DIR will notify Vendor in writing of any Material Breach.

(2) Vendor will, within ten calendar days (or another date approved by DIR) of re-
ceipt of written notice of a Material Breach, provide DIR a detailed written cor-
rective action plan to correct or resolve such Material Breach (a Corrective Ac-
tion Plan).

The Corrective Action Plan must provide:
(A) A detailed explanation of the reasons for the cited Material Breach;

(B) Vendor's assessment or diagnosis of the cause of the Material Breach;
and,

(C) A specific proposal to cure or resolve the Material Breach promptly and
completely.

(3) Vendor shall submit the Corrective Action Plan by the deadline set forth in
DIR’s notice of Material Breach. The Corrective Action Plan is subject to ap-
proval or modification by DIR, in its sole and absolute discretion.

(4) DIR will notify Vendor in writing of DIR’s final disposition of the Corrective Ac-
tion Plan. If DIR accepts Vendor’s proposed Corrective Action Plan, DIR may:

(A) Condition such approval on completion of tasks in the order or priority
that DIR may prescribe;

(B) Disapprove portions of Vendor’s proposed Corrective Action Plan; or
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(C) Require additional or different Corrective Action Plan(s).

(5) At any time during this process, DIR reserves the right, in its sole and absolute
discretion, to:

(A) Suspend all, or part of, this CTSA, or

(B) Issue a written Stop Marketing Order which prohibits Vendor from further
marketing the Services during investigation of the alleged Material
Breach and pending corrective action, if necessary, by Vendor, or a deci-
sion by DIR to terminate the CTSA for Cause. DIR may delay the imple-
mentation of the Stop Marketing Order if it affects the completion of any
of the Services in accordance with a Customer’s and/or Authorized End
Users’ approved schedule under a TEX-AN NG Customer Services
Agreement.

(6) DIR’s acceptance of a Corrective Action Plan under this Section 11.02 will not:
(A) Excuse Vendor's prior Material Breach(es) and/or Deficiencies;
(B) Relieve Vendor of its duty to comply with performance standards; or

(C) Prohibit DIR from assessing additional tailored remedies or pursuing oth-
er appropriate remedies for continued Deficiencies or Material Breaches.

(d) Administrative remedies.

(1) Atits sole and absolute discretion, DIR may impose one of the following reme-
dies for each Deficiency and/or Material Breach, and will determine the scope
and severity of the remedy on a case-by-case basis:

(A) Assess Credits in accordance with the terms of this CTSA;

(B) Conduct accelerated monitoring of Vendor including more frequent or
more extensive monitoring by DIR or its agents;

(C) Require additional, more detailed, marketing and/or performance reports
to be submitted by Vendor;

(D) Decline to extend this CTSA and/or approve any or all new TEX-AN NG
Customer Service Agreements or renew of any or all TEX-AN NG Cus-
tomer Service Agreements; and/or

(E) Terminate this CTSA in accordance with Section 11.03, provided, how-
ever, that the right to terminate hereunder shall be limited to those in-
stances where:

1) The Deficiency constitutes a Material Breach;

2) DIR gives Vendor written notice of such Material Breach and speci-
fies a reasonable cure period; and

3) Vendor does not cure the Material Breach within the applicable
cure period.

(2) DIR will provide notice to Vendor of the imposition of an administrative remedy
in accordance with this Section 11.02, with the exception of accelerated moni-
toring, which may be unannounced. DIR may require Vendor to file a written
response in accordance with this Section 11.02.

(e) DIR Credits.

(1) Vendor acknowledges that with respect to matters covered by Exhibit D (“Per-
formance Management”), DIR shall be entitled to assess Credits for such Defi-
ciencies. DIR reserves the right, in its sole and absolute discretion, to waive all
of part of any Credits, provided that all such waivers must be in writing, contain
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(2)

®3)

the reasons for the waiver, and must be signed by an authorized executive of
DIR.

The Credits prescribed in Exhibit D (“Performance Management”) are not in-
tended to be in the nature of a penalty, but are intended to be reasonable esti-
mates of DIR’s projected Damages resulting from Deficiencies.

In accordance with Exhibit D Performance Management, DIR may elect, in its
sole and absolute discretion, to collect Credits:

(A) through direct assessment and demand for payment delivered to Vendor;
or

(B) by deduction of amounts assessed as Credits as set-off against pay-
ments then due to Vendor for the Services or that become due at any
time after assessment of the Credits. DIR will make deductions until the
full amount payable by the Vendor is received by the State.

() Equitable Remedies.

(1)

(@)

Vendor acknowledges that DIR, the Customers and the State would be irrepa-
rably harmed by any Material Breach and that money Damages alone will not
provide an adequate remedy therefore. Upon occurrence of a Material Breach
or a threatened Material Breach, DIR, for and on behalf of the Customers and
the State, shall be entitled to seek immediate injunctive or other equitable relief,
without the necessity of proving actual Damages. Such remedy shall not be
deemed to be DIR's exclusive remedy for a Material Breach, but shall be in ad-
dition to all other remedies available to DIR at law or in equity.

If a court of competent jurisdiction finds that Vendor has committed an uncured
Material Breach (or attempted or threatened to commit a Material Breach),
Vendor agrees that, without any additional findings of irreparable injury or other
conditions to injunctive relief, it will not oppose the entry of an appropriate in-
junctive order compelling performance by Vendor and restraining it from com-
mitting any further Material Breaches (or attempted or threatened Material
Breaches).

(g) Suspension of CTSA by DIR.

(1)

(2)

In addition to its rights under Section 11.02 (c) (5) and in Exhibit D (“Perfor-
mance Management”), DIR may suspend performance of all or any part of this
CTSA if DIR has reason to believe that Vendor, its agents and/or its Subcon-
tractors, have committed, assisted in the commission of, or failed to take ap-
propriate action concerning fraud, malfeasance or misfeasance concerning this
CTSA and, if DIR, in its sole and absolute discretion, believes that the suspen-
sion is necessary to prevent material loss or material damages to the State,
and the portion of the CTSA being suspended

(A) has a direct relationship to the alleged fraud, malfeasance or misfea-
sance concerning this CTSA; or

(B) DIR determines that suspension of this CTSA in whole or in part is con-
venient or in the best interests of the State or the TEX-AN NG Program.

DIR will notify Vendor in writing of its intention to suspend this CTSA in whole
or in part and of the facts or matter leading to such decision.

(h) Suspension of Customer Service or Service Component by Vendor.

DIR and/or Customer, as appropriate will ensure that the Site at which Vendor in-
stalls, maintains or provides Services is a suitable and safe working environment,
free of Hazardous Materials. “Hazardous Materials” means any substance or material
capable of posing an unreasonable risk to health, safety or property or whose use,
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transport, storage, handling, disposal, or release is regulated by any law related to
pollution, protection of air, water, or soil, or health and safety. In the event Vendor
encounters Hazardous Materials at the Site where Vendor is to install, maintain or
provide Services and determines that such Materials present an unsuitable and un-
safe working environment at the Site, Vendor will immediately notify DIR and the af-
fected Customer in writing of that determination along with detail sufficient to enable
DIR and the affected Customer to be fully informed as to the basis for Vendor's de-
termination. In addition, Vendor may, at its sole option after provision of such notifica-
tion, suspend performance of affected Services at that Site until the Hazardous Mate-
rials have been removed and remediated, at DIR’s or the affected Customer’s ex-
pense in accordance with applicable law.

Section 11.03 Termination of CTSA.

Prior to the Expiration Date, this CTSA may be terminated in whole or in part for any of the
following reasons:

@

(b)

(c)

Termination by mutual agreement of the Parties.

This CTSA may be terminated by mutual agreement of the Parties. Such agreement
must be in writing.

Termination in the best interest of the State.

DIR may terminate this CTSA on 30 days prior written notice to Vendor, without pen-
alty to or other liability on DIR, at any time when, in its sole discretion, DIR deter-
mines that termination is in the best interests of the State. The termination will be ef-
fective on the date specified in DIR’s notice of termination. Notwithstanding the fore-
going, Purchase Orders for products and services that either include a term commit-
ment or minimum purchase commitment, issued by Customer prior to the termination
of the CTSA, shall survive such termination.

Termination for non-appropriation of funds.
(1) DIR,inits capacity as a direct Customer to Vendor.

All Purchase Orders under this CTSA are subject to termination, either in whole
or in part, without penalty to DIR or the State, as a result of non-appropriation
of State funds allocated to DIR. DIR is a State agency whose authority and ap-
propriations are subject to actions of the Texas Legislature and appropriate
State executive officers, and whose lack of funds from State sources is subject
to governmental action. If DIR becomes subject to a legislative, executive or
other appropriate governmental body change, revocation of statutory authority,
lack of appropriated funds which ceases to fund DIR’s participation under the
CTSA beyond the then-current budget period, Purchase Orders under this
CTSA will be terminated by DIR, either in whole or in part, under this Section
11.03 (c)(1), without penalty to, or other liability of DIR and the State. DIR will
make a commercially reasonable effort to provide at least thirty (30) Business
Days prior notice to Vendor of any non-appropriation of State funds that would
entitle DIR to terminate pursuant to this Section 11.03 (c)(1).

(2) DIR, on behalf of Customers, in its capacity pursuant to Chapter 2170, Texas
Government Code.

Vendor and DIR agree that when DIR is acting in its capacity pursuant to Chap-
ter 2170, Texas Government Code, it acts and issues Purchase Orders under
this CTSA on behalf of Customers. All Purchase Orders under this CTSA is
subject to termination, in whole or in part, without penalty to DIR, the State or
any affected Customer, as a result of non-appropriation of Customer funds.
Customers under this CTSA are state agencies and local governmental entities
whose appropriations are subject to actions of the respective governing bodies
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(d)

®3)

for such government Customers. If a Customer(s) becomes subject to an act of
non-appropriation of funds which ceases to fund Customer(s) participation un-
der this CTSA beyond the then-current budget period, the Customer(s) partici-
pation under a Purchase Order under this CTSA will be terminated by DIR, on
behalf of such Customer(s), either in whole or in part, under this section 11.03
(c )(2), without penalty to, or other liability of DIR, the State or the Custom-
er(s)subject to the act of non-appropriation of funds. DIR will make a commer-
cially reasonable effort to provide written notice to Vendor within ten (10) Busi-
ness Days of DIR's receipt of notice of non-appropriation from a Customer that
would entitle DIR to terminate pursuant to this Section 11.03 (c )(2). Customers
that are assistance organizations under Section 2170.004 (6), Texas Govern-
ment Code and private institutions of higher education under Section 2170.004
(5), Texas Government Code do not have the authority to terminate their re-
spective participation under the CTSA by reason of an act of non-appropriation.

Notwithstanding any termination pursuant to this Section 11.03(c), the applica-
ble Purchase Orders shall remain in effect until the end of the then-current
budget period.

Termination for Cause by DIR.

Subject to the applicable notice and cure provisions in Section 11.02 (c), DIR re-
serves the right to terminate this CTSA, in whole or in part, without recourse, upon
Vendor’'s Material Breach including but not limited to the following conditions (each a
Cause):

1)

(@)

®3)

Failure to adhere to laws, rules, ordinances, or orders.

(A) DIR may terminate this CTSA upon making a determination, in its sole
and absolute discretion, that Vendor failed to adhere to any laws, ordi-
nances rules, regulations, or orders of any public authority having juris-
diction and such violation prevents or substantially impairs performance
of Vendor’s duties under this CTSA.

(B) DIR may terminate this CTSA if a court of competent jurisdiction finds
Vendor failed to adhere to any laws, ordinances, rules, regulations, or or-
ders of any public authority having jurisdiction and such violation pre-
vents or substantially impairs performance of Vendor's duties under this
CTSA.

Breach of confidentiality.

DIR may terminate this CTSA if Vendor breaches Article 10 or confidentiality
laws with respect to the Services provided under this CTSA.

Termination for gifts and gratuities.

(A) DIR may terminate this CTSA following its determination that Vendor, its
employees, agents or Subcontractors have either offered or given any
Thing of Value to an officer or employee of DIR, a Customer or the State
in violation of State law. DIR may terminate this CTSA following a deter-
mination by a competent judicial or quasi-judicial authority and Vendor’'s
exhaustion of all legal remedies that Vendor, its employees, agents or
Subcontractors have either offered or given a Thing of Value to an officer
or employee of DIR, a Customer or the State in violation of State law.

(B) Vendor must include a similar provision to that in Section 11.03(d)(3)(A)
above, in each TEX-AN NG Customer Service Agreement and all Sub-
contracts and will enforce this provision against an agent or a Subcon-
tractor who has offered or given any Thing of Value to any of the persons
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or entities described in this Section 11.03(d), whether or not the offer or
gift was in Vendor’s behalf.

(C) Termination of a Subcontract by Vendor pursuant to this provision will not
be a cause for termination of this CTSA unless:

(1) Vendor fails to replace such terminated Subcontractor within a rea-
sonable time; and

(2) Such failure constitutes Cause as described in this Section 11.03.

(D) For purposes of this Section, a Thing of Value means any item of tangible
or intangible property that has a monetary value of more than fifty dollars
($50.00) and includes, but is not limited to, cash, food, lodging, enter-
tainment, and charitable contributions. The term does not include contri-
butions to holders of public office or candidates for public office who are
paid and who reports such payments in accordance with State or Federal
law.

(4) Termination for insolvency.
(A) DIR may terminate this CTSA if Vendor:
(1) Files for bankruptcy;

(2) Becomes or is declared insolvent, or is the subject of any proceed-
ings related to its liquidation, insolvency, or the appointment of a
receiver or similar officer for it which are not dismissed within 90
calendar days from the date of filing;

(3) Makes an assignment for the benefit of all or substantially all of its
creditors; or

(4) Enters into an agreement for the composition, extension, or read-
justment of substantially all of its obligations.

(B) Vendor agrees to pay for all expenses of DIR including the cost of coun-
sel, incident to:

(1) The enforcement of payment of all obligations of the Vendor by any
action or participation in, or in connection with a case or proceeding
under Chapters 7, 11, or 13 of the United States Bankruptcy Code,
Or any successor statute;

(2) A case or proceeding involving a receiver or other similar officer du-
ly appointed to handle the Vendor’s business; or

(3) A case or proceeding in a State court initiated by DIR when previ-
ous collection attempts have been unsuccessful.

(5) Prohibited Vendor’s List.

DIR has the absolute right to terminate this CTSA, without recourse, in the
event that:

(A) Vendor becomes listed on the prohibited vendors list authorized by Ex-
ecutive Order #13224, “Blocking Property and Prohibiting Transactions
with Persons Who Commit, Threaten to Commit, or Support Terrorism,”
published by the United States Department of the Treasury, Office of
Foreign Assets Control, or

(B) Vendor becomes suspended or debarred from doing business with the
Federal government as listed in the Excluded Parties List System (EPLS)
maintained by the General Services Administration, or
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(e)

(C) Vendor is found by DIR to be ineligible to hold this Contract under Sub-
section (b) of Section 2155.006, Texas Government Code.

Vendor will be provided written notice in accordance with Article 11, of intent to
terminate.

Termination for Cause by Vendor.

Vendor has the right to terminate or suspend provision of an affected Service or Ser-
vice component with respect to a Customer that is either a private institution of higher
education or an assistance organization (as both are described in the definition of
“Customer” in Section 21 to Exhibit A (“Definitions”)) upon thirty (30) days prior writ-
ten notice (or such other timeframe as is reasonably practicable under the circum-
stances) to DIR and the affected Customer (i) if such Customer (A) commits a fraud
upon Vendor; (B) utilizes the Service to commit a fraud upon another party; (C) un-
lawfully uses the Services; (D) abuses or misuses Vendor's network of Service; or
(E) materially interferes with another customer’s use of Vendor's network of Service;
or (ii) if such Customer fails to pay undisputed charges due for the affected Service
or Service component, provided such failure continues unremedied for 30 days after
receipt of notice.

Section 11.04 Effective date of termination.

Termination pursuant to Section 11.03 will be effective as of the date specified in the notice
of termination.

Section 11.05 Extension of termination effective date.

Any termination date pursuant to Section 11.03 may be extended upon mutual agreement
of the Parties.

Section 11.06 Payment and other provisions at CTSA termination.

@

(b)

(©)

(d)

(€)

If DIR terminates this CTSA, DIR will pay Vendor within 30 Business Days of the ef-
fective date of termination (or as soon as practical thereafter taking into account ap-
propriation and fund accounting requirements) any undisputed amounts due and
third party costs associated with all completed, approved, and accepted Services as
of the effective date of termination.

DIR further agrees to negotiate in good faith with Vendor to equitably adjust and set-
tle any accrued or outstanding liabilities and third party costs associated with a Ser-
vice which:

(1) Is due or delivered prior to or upon termination of this CTSA; and

(2) Has been provisioned and is capable of use by DIR, a Customer and/or Au-
thorized End User or the State, notwithstanding its status as not having been
Accepted.

Vendor must provide DIR all reasonable access to records, facilities, and documen-
tation as is required to efficiently and expeditiously close out the Services under this
CTSA.

Vendor must prepare a Disentanglement Plan, which is acceptable to and approved
by DIR, in its sole and absolute discretion. Implementation of such Disentanglement
Plan will begin upon final approval by DIR.

Sections 11.06 (a) and (b) shall only be applicable to Services, time and materials,
and third party costs associated with work performed under the CTSA and/or TEX-
AN NG Customer Service Agreements, if otherwise allowed hereunder.
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()

)

(h)

)

For all other Rates To DIR and Prices for direct sales transaction Services as set
forth in Exhibit C, DIR or direct sales transaction Customers, as appropriate, will pay
for all Services provided as of the effective termination date. Article 9 Terms and
Conditions of Vendor Billing and DIR and Customer Payment, shall govern the billing
and payment for Services under this Section 11.06.

If DIR and/or Customer terminates a Service or Service Component prior to the date
DIR and/or Customer’s obligation to pay for Services begins, then DIR or Customer
(whichever is the recipient of the Services) will reimburse Vendor for time and mate-
rials incurred prior to the effective date of termination, plus any third party charges
resulting from the termination.

If DIR terminates this CTSA or Service Component for a material breach, or if Vendor
terminates a Service pursuant to Section 14.01(b) Infringement Indemnification pro-
vision, or if Vendor withdraws a Service for any reason other than for cause, or if DIR
terminates due to non-appropriations or funding, then DIR will not be liable for the
termination charges set forth in subsection (j)(i) below.

If a direct sales transaction Customer terminates its relationship with Vendor under
this CTSA, in whole or in part for material breach, or if Vendor terminates a Service
pursuant to Section 14.01(b) Infringement Indemnification provision, or if Vendor
withdraws a direct sales transaction Service for any reason other than cause, or if di-
rect sales transaction Customer terminates due to non-appropriations or funding,
then the direct sales transaction Customer will not be liable for the termination
charges set forth in subsection (j)(ii) below.

() If DIR terminates a Service or Service Component other than as set forth in sub-
section (h) above, or Vendor terminates an affected Service of Service Component
for DIR 's Material Breach, DIR will pay termination charges as follows: (a) if termina-
tion occurs before the end of the Minimum Payment Period, DIR will pay 100% ( un-
less a different percentage is specified in the Pricing Schedule) of the monthly recur-
ring charges for the terminated Service or Service Component multiplied by the
months remaining in the Minimum Payment Period, plus any waived or unpaid non-
recurring charges identified in the Pricing Schedule, plus any charges incurred by
Vendor from a third party (e.g., not a Vendor Affiliate) due to the termination. “Mini-
mum Payment Period” shall be the lesser of one year or the term of a Service or
Service Component specified in the applicable Purchase Order, unless both parties
agree in writing to a longer Minimum Payment Period for a specific Service or Ser-
vice Component that requires special construction (i.e. services that require Vendor
to incur significant capital expenditures to provide).

(i) If a direct sales transaction Customer terminates a direct sales transaction Ser-
vice or a direct sales transaction Service Component other than as set forth in sub-
section (i) above, or Vendor terminates as affected direct sales transaction Service or
direct sales transaction Service Component for direct sales transaction Customer 's
Material Breach, the direct sales transaction Customer will pay termination charges
as follows: (a) if termination occurs before the end of the Minimum Payment Period,
the direct sales transaction Customer will pay 100% (unless a different percentage is
specified in the Pricing Schedule) of the monthly recurring charges for the terminated
direct sales transaction Service or direct sales transaction Service Component multi-
plied by the month s remaining in the Minimum Payment Period, plus any waived or
unpaid non-recurring charges identified in the Pricing Schedule, plus any charges in-
curred by Vendor from a third party (e.g., not a Vendor Affiliate) due to the termina-
tion.
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(k)

The termination charges set forth in subsection (j) above will not apply if a terminated
Service Component, either direct sales transaction or otherwise, is replaced with an
upgraded Service Component at the same time, but only if (&) the Minimum Payment
Period and associated charge for the replacement Service Component are equal to
or greater than the Minimum Payment Period and associated charge for the termi-
nated Service Component, and (b) the upgrade is not restricted in the applicable
Service Publication.

Section 11.07 Amendment of CTSA in the event of remedies.

DIR may propose an amendment of this CTSA in connection with the imposition of a rem-
edy under this Article 11. Any amendments offered pursuant to this Section 11.07 must be
reasonable, limited to the matters causing the exercise of a remedy, and in writing. Vendor
must negotiate such proposed amendments in good faith.

Section 11.08 Disentanglement assistance.

Upon receipt of notice of full or partial termination of this CTSA by DIR, Vendor will use
commercially reasonable efforts to provide all Disentanglement assistance reasonably
necessary to enable DIR and/or its designee to effectively close out this CTSA and transi-
tion the Services and Customers to another TEX-AN NG Vendor as provided in the Disen-
tanglement Plan.

Section 11.09 Reserved.

Section 11.10 Dispute resolution.

@)

(b)

(©)

General agreement of the Parties.

The Parties mutually agree that the interests of fairness, efficiency, and good busi-
ness practices are best served when the Parties employ all reasonable and informal
means to resolve any Dispute under this CTSA. The Parties express their mutual
commitment to using all reasonable and informal means of resolving Disputes prior
to invoking a remedy provided elsewhere in this Article 11.

Duty to negotiate in good faith.

Any Dispute that in the judgment of any Party to this CTSA may materially or sub-
stantially affect the performance of any Party will be reduced to writing and delivered
to the other Party. The Parties must then negotiate in good faith and use reasonable
efforts to resolve such dispute and the Parties will not resort to pursuing further rem-
edies unless they have reasonably determined that a negotiated resolution is not
possible. The resolution of any dispute disposed of by agreement between the Par-
ties will be reduced to writing and delivered to all Parties within ten Business Days.

Claims for breach of CTSA.

(1) General requirement. As required by and in accordance with Chapter 2260,
Texas Government Code, Vendor's claim for breach of this CTSA must be re-
solved in accordance with the dispute resolution process established by DIR.

(2) Negotiation of claims. The Parties expressly agree that the Vendor’s claim for
breach of this CTSA that the Parties cannot resolve in the ordinary course of
business or through the use of all reasonable and informal means will be sub-
mitted to the negotiation process provided in Chapter 2260, Subchapter B,
Texas Government Code.

The Parties expressly agree that the Vendor’'s compliance with Chapter 2260,
Subchapter B, Texas Government Code, is a condition precedent to the filing of
a contested case proceeding under Chapter 2260, Subchapter C, Texas Gov-
ernment Code.
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(3) Contested case proceedings. The contested case process provided in Chapter
2260, Subchapter C, Texas Government Code, will be Vendor's sole and ex-
clusive process for seeking a remedy for any and all alleged breaches of the
CTSA by DIR if the Parties are unable to resolve their disputes under Subsec-
tion (c)(2) of this Section. The Parties expressly agree that compliance with the
contested case process provided in Chapter 2260, Subchapter C, Texas Gov-
ernment Code, is a condition precedent to seeking consent to sue from the
Texas Legislature under Chapter 107, Texas Civil Practices & Remedies Code.
Neither the execution of this CTSA by DIR nor any other conduct of any repre-
sentative of DIR relating to this CTSA shall be construed as or be considered a
waiver of the State’s sovereign immunity.

(4) DIR rules. The submission, processing and resolution of Vendor’s claim is gov-
erned by the rules adopted by DIR pursuant to Chapter 2260, Texas Govern-
ment Code, found at Title 1, Chapter 201, Texas Administrative Code.

(5) Vendor’s duty to perform. Neither the occurrence of an event constituting an al-
leged breach of contract nor the pending status of any claim for breach of con-
tract is grounds for the suspension of performance, in whole or in part, by Ven-
dor of any duty or obligation with respect to the performance of Services under
this CTSA and all TEX-AN NG Customer Service Agreements. Any changes to
this CTSA as a result of a Dispute Resolution will be implemented in accord-
ance with Exhibit B, Article 7, Amendments and modifications.

Section 11.11 Liability of Vendor.

(@) Subject to Section 15.03, Exhibit B of the CTSA, Vendor bears all risk of loss or
damage due to:

(1) Defects in Services;
(2) Unfitness or obsolescence of Services; and

(3) The negligence or intentional misconduct of Vendor or its employees, agents,
or Subcontractors;

(b) In addition to its obligations of indemnification under Sections 4.02 (“Responsibility
for Vendor Personnel”), 5.02(e) (“Vendor Responsibility for Compliance with Laws
and Regulations”), 9.10(a) (“Liability for Taxes, Insurance and Indemnification”), and
14.01 (“Infringement Indemnification”), Vendor shall indemnify and hold harmless the
State, DIR and Customers, AND/OR THEIR EMPLOYEES, AGENTS, REPRE-
SENTATIVES, CONTRACTORS, ASSIGNEES, AND/OR DESIGNEES FROM ANY
AND ALL LIABILITY, ACTIONS, CLAIMS, DEMANDS, OR SUITS, AND ALL RE-
LATED COSTS, ATTORNEY FEES, AND EXPENSES arising out of, or resulting
from any acts or omissions of the Vendor or its agents, employees, Subcontractors,
or suppliers of Subcontractors in the execution or performance of the CTSA, a TEX-
AN NG Customer Services Agreement and any Purchase Orders issued under the
Contract; provided, however, that with respect to Vendor’s failure (including the fail-
ure of Vendor’'s agents, employees, Subcontractors, or suppliers of Subcontractors)
to deliver Services per the SLA specified in Exhibit D which result in a Credit being
paid by Vendor as specified in that Exhibit, such Credits (and not the indemnification
set forth in this Section 11.11(b)) will apply. VENDOR SHALL PAY ALL COSTS OF
DEFENSE INCLUDING ATTORNEYS FEES. THE DEFENSE SHALL BE COORDI-
NATED (I) BY THE OFFICE OF THE TEXAS ATTORNEY GENERAL FOR DIR AND
FOR TEXAS STATE AGENCY CUSTOMERS, (ll) BY CUSTOMER'S LOCAL
COUNSEL FOR CUSTOMERS THAT ARE POLITICAL SUBDIVISIONS (INCLUD-
ING COUNTIES, MUNICIPALITIES, OR DISTRICTS) AND (lll) BY VENDOR’S LE-
GAL COUNSEL FOR CUSTOMERS THAT ARE EITHER PRIVATE INSTITUTIONS
OF HIGHER EDUCATION OR ASSISTANCE ORGANIZATIONS (AS BOTH ARE
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(©)

DESCRIBED IN THE DEFINITION OF “CUSTOMER” IN SECTION 21 TO EXHIBIT
A ("DEFINITIONS”)). IN ADDITION, IN CASES WHERE EITHER THE OFFICE OF
THE TEXAS ATTORNEY GENERAL IS COORDINATING THE DEFENSE (UNDER
SECTION 11.11(B)(I)) OR LOCAL COUNSEL IS COORDINATING THE DEFENSE
(UNDER SECTION 11.11(B)(Il)), VENDOR WILL HAVE THE RIGHT TO PARTICI-
PATE IN THE DEFENSE AT VENDOR'S EXPENSE, BUT VENDOR AGREES NOT
TO INTERFERE WITH EITHER THE OFFICE OF THE TEXAS ATTORNEY GEN-
ERAL'S OR LOCAL COUNSEL’'S (AS THE CASE MAY BE) MANAGEMENT AND
CONTROL OF THE DEFENSE AND SETTLEMENT. IN CASES WHERE VENDOR
IS COORDINATING THE DEFENSE, THE AFFECTED CUSTOMER WILL HAVE
THE RIGHT TO PARTICIPATE IN THE DEFENSE AT CUSTOMER’S EXPENSE,
BUT CUSTOMER AGREES NOT TO INTERFERE WITH VENDOR'S MANAGE-
MENT AND CONTROL OF THE DEFENSE AND SETTLEMENT. NOTWITHSTAND-
ING THE FOREGOING, VENDOR DOES NOT WAIVE ANY DEFENSES UNDER
TEXAS LAW.

Vendor will ship all Equipment, if any, related to the provision of Services under this
CTSA and any TEX-AN NG Customer Service Agreements entered into pursuant
hereto, freight prepaid, FOB DIR’s or Customer’s destination or other designated lo-
cation. The method of shipment will be consistent with the nature of the Equipment
and hazards of transportation. Regardless of FOB point, Vendor agrees to carry ad-
equate freight insurance and bear all risks of loss, damage, or destruction of Equip-
ment, in whole or in part, ordered hereunder that occurs prior to written Acceptance,
except loss or damage attributable to DIR’s or Customer’s fault or negligence; and
such loss, damage, or destruction will not release Vendor from any obligation here-
under. After written Acceptance, the risk of loss or damage will be borne by DIR or
the Customer, as appropriate, except loss or damage attributable to Vendor’s fault or
negligence.

Article 12. Assurances and Certifications

Section 12.01 Conflicts of interest.

@

(b)

Representation.

Vendor agrees to comply with applicable State and Federal laws, rules, and regula-
tions regarding conflicts of interest in the performance of its duties under this CTSA.
Vendor warrants that it has no interest and will not acquire any direct or indirect in-
terest that would conflict in any manner or degree with its performance under this
CTSA.

General duty regarding conflicts of interest.

Vendor will establish safeguards to prohibit employees, agents, and Subcontractors
from using their positions for a purpose that constitutes or presents the appearance
of personal or organizational conflict of interest, or personal gain. Vendor will, and
Vendor shall cause its agents and Subcontractors, to operate with complete inde-
pendence and objectivity without actual, potential or apparent conflict of interest with
respect to the activities conducted under this CTSA. Vendor has disclosed, in its Re-
sponse to the RFO, any existing conflicts of interest, including any situations that
create an appearance of a conflict of interest. Vendor has also disclosed the current
or past employment of former state employees within 12 years of the date of its Re-
sponse to the RFO, under the terms of the disclosure requirement contained in the
RFO.
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Section 12.02 Organizational conflicts of interest.

@

(b)

(©)

(d)

(e)

Definition.

An organizational conflict of interest is a set of facts or circumstances, a relationship,
or other situation under which Vendor, agent or Subcontractor has past, present, or
currently planned personal or financial activities or interests that either directly or in-
directly:

(1) Impairs or diminishes Vendor’s, agent’s or Subcontractor’s ability to render im-
partial or non-discriminatory Services to DIR and the Customers; or

(2) Provides the Vendor, agent or Subcontractor an unfair competitive advantage
in the Procurement and future DIR procurements.

Warranty.

Except as otherwise disclosed and approved by DIR prior to the Effective Date of this
CTSA, Vendor warrants that, as of the Effective Date and to the best of its
knowledge and belief, there are no relevant facts or circumstances that could give
rise to an organizational conflict of interest affecting this CTSA. Vendor affirms that it
has neither given, nor shall give, at any time hereafter, any economic opportunity, fu-
ture employment, gift, loan, gratuity, special discount, trip, favor, or service to a pub-
lic servant or any employee or representative of same, at any time during the Pro-
curement process or in connection with the Procurement process except as allowed
under relevant State and Federal law.

Continuing duty to disclose.

(1) Vendor agrees that, if after the Effective Date, Vendor discovers or is made
aware of an organizational conflict of interest, Vendor will immediately and fully
disclose such interest in writing to DIR. In addition, Vendor must promptly dis-
close any relationship that might be perceived or represented as a conflict after
its discovery by Vendor or by DIR as a potential conflict. DIR reserves the right,
in its sole and absolute discretion, to make a final determination regarding the
existence of conflicts of interest, and Vendor agrees to abide by DIR’s decision.

(2) The disclosure will include a description of the action(s) that Vendor has taken
or proposes to take to avoid or mitigate such organizational conflicts of interest.

Remedy.

If DIR determines that an organizational conflict of interest exists, DIR may, at its
sole discretion, terminate the CTSA. If DIR determines that Vendor was aware of an
organizational conflict of interest before the award of this CTSA under the Procure-
ment and did not disclose the conflict in its Response to the RFO, such nondisclo-
sure will be considered a Material Breach. Furthermore, the facts and circumstances
related to such Material Breach may be submitted to the Office of the Texas Attorney
General, Texas Ethics Commission, or appropriate State or Federal law enforcement
officials for further action.

Flow down obligation.

Vendor must include the provisions of this Section 12.02 in all agent agreements and
Subcontracts for work to be performed similar to the Services provided by Vendor
under this CTSA, and the terms CTSA, Vendor, and project manager modified ap-
propriately to preserve the State’s rights against such agents and Subcontractors.

Section 12.03 DIR personnel recruitment prohibition.

Vendor has not retained or promised to retain any agent, Subcontractor, person, or com-
pany, or utilized or promised to utilize an agent, or a Subcontractor that participated in
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DIR’s development of specific criteria of this CTSA or who participated in the Procurement
that resulted in the selection of the Vendor for this CTSA.

Vendor will not recruit or employ any DIR professional or technical personnel who have
worked on Projects relating to the subject matter of this CTSA, or who have had any influ-
ence on decisions affecting the subject matter of this CTSA, for two (2) years following the
expiration and/or termination of this CTSA.

Section 12.04 Anti-kickback provision.

Vendor certifies that it will comply with the Anti-Kickback Act of 1986, 41 USC 851-58 and
Federal Acquisition Regulation 52.203-7.

Section 12.05 Debt or back taxes owed to the State.

In accordance with Section 403.055, Texas Government Code, Vendor agrees that any
payments due to Vendor under this TEX-AN NG Communications Technology Services
Agreement will be first applied toward any debt and/or back taxes Vendor owes the State.
Vendor further agrees that payments will be so applied until such debts and back taxes are
paid in full.

Section 12.06 Outstanding debts and judgments.

Vendor certifies that it is not presently indebted to the State, and that Vendor is not subject
to an outstanding judgment in a suit by the State against Vendor for collection of the bal-
ance. For purposes of this Section, an indebtedness is any amount sum of money that is
due and owing to the State and is not currently under dispute. A false statement regarding
Vendor’s status will be treated as a Material Breach.

Section 12.07 Antitrust.

In submitting a Response, and in executing this CTSA, Vendor certifies to the best of its
knowledge and belief and agrees as follows:

(@) Neither Vendor, nor agent, nor Subcontractor, nor the person represented by the
Vendor, nor any person acting for the represented person has:

(1) violated the antitrust laws codified by Sections 15.01, et seq., Texas Business
& Commerce Code or the Federal antitrust laws; or

(2) directly or indirectly communicated the Response associated with this CTSA to
a competitor or other person engaged in the same line of business.

(b) Vendor hereby assigns to DIR any and all claims for overcharges associated with
products and services provided to DIR and Customers under this Contract, against
its suppliers arising under the antitrust laws of the United States, 15 U.S.C. Section
1, et seq. (1973), as amended, and the antitrust laws of the State, Sections 15.01, et
seq., Texas Business & Commerce Code.

Section 12.08 Agency Executive.

Under Texas Government Code, Section 669.003, relating to contracting with an executive
of a state agency, Vendor represents that no employee, consultant, officer or director of
Vendor, or any other person involved with Vendor, has, in the past four years, served as
an executive of DIR, or any other State agency, was involved with or has any interest in
the RFO or any CTSA resulting from the RFO. If Vendor employs or has used the services
of a former executive head of DIR or other State agency, then Vendor shall provide DIR
the following information concerning such individual: Name of former executive, name of
State agency, date of separation from State agency, position with Vendor, and date of em-
ployment with Vendor.
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Section 12.09 Deceptive Trade Practices; Unfair Business Practices.

Vendor to the best of its knowledge represents and warrants that neither Vendor nor any of
its Subcontractors has been the subject of allegations of Deceptive Trade Practices viola-
tions under Chapter 17, Texas Business & Commerce Code, or allegations of any unfair
business practice in any administrative hearing or litigation and that Vendor has not been
found to be liable for such practices in such proceedings. Vendor to the best of its
knowledge, represents and warrants that it has no officers who have served as officers of
other entities who have been the subject allegations of Deceptive Trade Practices viola-
tions or allegations of any unfair business practices in an administrative hearing or court
suit.

Article 13. Representations, Warranties and Covenants.

Section 13.01 Authorization.
Vendor hereby represents and warrants the following:

(@) The execution, delivery and performance of this CTSA has been duly authorized by
Vendor and no approval, authorization or consent of any governmental or regulatory
agency is required to be obtained in order for Vendor to enter into this Contract and
perform its obligations under this CTSA.

(b) Vendor has obtained all licenses, assignments, certifications, permits, and authoriza-
tions necessary to perform the Services under this CTSA and currently is in good
standing with all regulatory agencies that regulate any or all aspects of Vendor’s per-
formance of Services under this CTSA. Vendor will maintain all required certifica-
tions, licenses, permits, and authorizations during the term of this CTSA.

Section 13.02 Ability to perform.

Vendor warrants that it has the financial resources to fund the expenditures required to
provide the Services under this CTSA without advances by DIR or assignment of any
payments by DIR to a financing source.

Section 13.03 Workmanship and performance.

(@) All Services provided under this CTSA will be provided in a manner consistent with
the standards of quality as outlined in this CTSA.

(b) All Services must meet or exceed the required levels of performance specified in or
pursuant to this CTSA, and will meet or exceed DIR’s Goals and Objectives, as set
forth in the RFO, Section 1.3.

(c) Vendor shall, and shall cause its agents and Subcontractors to, perform the Services
in a workmanlike manner, in accordance with best practices and high professional
standards consistent with applicable industry standards used in well-managed opera-
tions performing Services similar to the Services awarded in this CTSA.

Section 13.04 Compliance with agreement.
Vendor agrees to provide written notice to DIR of any action substantially or materially in-
consistent with any of the terms and conditions set forth in this CTSA.

Section 13.05 Infringement and misappropriation.

Vendor represents, warrants and covenants that the Services provided by Vendor will not
infringe or misappropriate any right of, and will be free of any claim of, any third person or
entity based on copyright, patent, trade secret, or other Intellectual Property rights. DIR
agrees that the sole remedy for any breach of the foregoing is the indemnification set forth
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in Section 14.01 (“Infringement Indemnification”) below. Vendor agrees that it shall take
reasonable efforts to include the indemnity provision or substantially similar language as
provided for in Section 14.01(a) into its Subcontracts, in which Subcontractors participate
in the development or delivery of the Services or Software.

Section 13.06 Limited Warranty Disclaimer.

EXCEPT AS EXPRESSLY SET FORTH ELSEWHERE IN THIS CTSA, NEITHER PARTY
MAKES ANY REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, AND
SPECIFICALLY DISCLAIMS ANY REPRESENTATION OR WARRANTY OF MER-
CHANTABILITY OR; FITNESS FOR A PARTICULAR PURPOSE, OR ANY WARRANTY
ARISING BY USAGE OF TRADE OR COURSE OF DEALING. FURTHER, VENDOR
MAKES NO REPRESENTATION OR WARRANTY THAT TELEPHONE CALLS OR OTH-
ER TRANSMISSIONS WILL BE ROUTED OR COMPLETED WITHOUT ERROR OR IN-
TERRUPTION (INCLUDING CALLS TO 911 OR ANY SIMILAR EMERGENCY RE-
SPONSE NUMBER).

Article 14. Intellectual Property.

Section 14.01 Infringement Indemnification.
(@) VENDOR WILL, AT ITS EXPENSE, INDEMNIFY, AND HOLD HARMLESS DIR AND

(b)

THE CUSTOMERS, THEIR RESPECTIVE EMPLOYEES, OFFICERS, DIRECTORS,
CONTRACTORS, AND AGENTS FROM AND AGAINST ANY LOSSES, LIABILI-
TIES, DAMAGES, PENALTIES, COSTS, FEES, INCLUDING WITHOUT LIMITA-
TION REASONABLE ATTORNEYS' FEES AND EXPENSES, FROM ANY CLAIM
OR ACTION AGAINST DIR AND/OR CUSTOMERS THAT IS BASED ON A CLAIM
OF BREACH OF THE WARRANTY SET FORTH IN SECTION 13.05 OF THE CON-
TRACT, DIR AND/OR CUSTOMERS WILL PROMPTLY NOTIFY VENDOR IN
WRITING OF THE CLAIM, PROVIDE VENDOR A COPY OF ALL INFORMATION
RECEIVED BY DIR AND/OR CUSTOMERS WITH RESPECT TO THE CLAIM, AND
COOPERATE WITH VENDOR IN DEFENDING OR SETTLING THE CLAIM. THE
DEFENSE WILL BE COORDINATED (i) BY THE OFFICE OF THE TEXAS ATTOR-
NEY GENERAL FOR DIR AND TEXAS STATE AGENCY CUSTOMERS, (ll) BY
CUSTOMER’S LOCAL COUNSEL FOR CUSTOMERS THAT ARE POLITICAL
SUBDIVISIONS (INCLUDING COUNTIES, MUNICIPALITIES, OR DISTRICTS),
AND (lll) BY VENDOR'S LEGAL COUNSEL FOR CUSTOMERS THAT ARE EI-
THER PRIVATE INSTITUTIONS OF HIGHER EDUCATION OR ASSISTANCE OR-
GANIZATIONS (AS BOTH ARE DESCRIBED IN THE DEFINITION OF “CUSTOM-
ER” IN SECTION 21 TO EXHIBIT A (“DEFINITIONS”)). IN ADDITION, IN CASES
WHERE EITHER THE OFFICE OF THE TEXAS ATTORNEY GENERAL IS COOR-
DINATING THE DEFENSE (UNDER SECTION 14.01(A)(l)) OR LOCAL COUNSEL
IS COORDINATING THE DEFENSE (UNDER SECTION 14.01(A)(ll)), VENDOR
WILL HAVE THE RIGHT TO PARTICIPATE IN THE DEFENSE AT VENDOR'S EX-
PENSE, BUT VENDOR AGREES NOT TO INTERFERE WITH EITHER THE OF-
FICE OF THE TEXAS ATTORNEY GENERAL'S OR LOCAL COUNSEL'’S (AS THE
CASE MAY BE) MANAGEMENT AND CONTROL OF THE DEFENSE AND SET-
TLEMENT. IN CASES WHERE VENDOR IS COORDINATING THE DEFENSE, THE
AFFECTED CUSTOMER WILL HAVE THE RIGHT TO PARTICIPATE IN THE DE-
FENSE AT CUSTOMER’'S EXPENSE, BUT CUSTOMER AGREES NOT TO IN-
TERFERE WITH VENDOR'S MANAGEMENT AND CONTROL OF THE DEFENSE
AND SETTLEMENT.

If any Service, or part thereof, that is the subject of an action described in Section
14.01(a), is held to constitute an infringement or misappropriation, or the use thereof
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is enjoined or restricted or if a proceeding appears to Vendor to be likely to be
brought with respect there to, Vendor will, at its own expense, either:

(1) Procure for DIR and/or the affected Customer the right to continue using the
Services; or

(2) Modify or replace the Services to comply with the specifications in the CTSA, if
any, and to not violate any Intellectual Property rights.

If Vendor does not believe that either of the foregoing alternatives is commercially
reasonable, Vendor will provide DIR with written notice regarding same in which
event Vendor and DIR will agree upon an alternative approach which may include
termination of the affected Service.

Section 14.02 Exceptions.

Vendor is not responsible for any claimed breaches of the warranties set forth in Section
14.01 to the extent caused by:

@)
(b)

(©)
(d)

(e)
()

Content submitted to the Service by DIR or a Customer (or their respective Affiliates
or End Users); or

Modifications made to the Service in question by any party other than Vendor or its
agents or Subcontractors, or by Vendor working at the direction of DIR and/or Cus-
tomer and/or their agents and in accordance with another vendors’ specifications; or

The combination, operation, or use of the Service with other items if Vendor did not
supply or approve for use with the item; or

Vendor’'s adherence to written specifications provided by DIR and/or Customers (or
their respective Affiliates); or

Use of the Service in violation of this CTSA; or

DIR’s and/or Customer’s failure to use any new or corrected versions of the Service
made available or provided by Vendor.

Section 14.03 Rights in data.

@)

DIR, Customers or Vendor will be and remain the owner of all data made available by
DIR, Customers or Vendor pursuant to the CTSA. Vendor will not use DIR or Cus-
tomer data for any purpose other than providing the Services, nor will any part of DIR
or Customer data be disclosed, sold, assigned, leased or otherwise disposed of to the
general public or to specific third parties (other than with respect to providing the Ser-
vices) or commercially exploited by or on behalf of Vendor, nor will any employee of
Vendor other than those on a strictly need to know basis have access to DIR or Cus-
tomer data. DIR or Customer will not disclose Vendors data to any third party nor will
any employee of DIR or Customer, other than those on a strictly need to know basis,
have access to Vendor's data. Vendor will not possess or assert any lien or other
right against DIR or Customer data. Without limiting the generality of this Section
14.03, Vendor will only use personally identifiable information as strictly necessary to
provide the Services and will disclose such information only to its employees who
have a strict need to know such information, provided Vendor obtains such employ-
ees' written agreement to keep such information confidential and to use it only as re-
quired in the performance of Services. Vendor will comply at all times with all State
and Federal laws and regulations applicable to such personally identifiable infor-
mation. Additionally, Vendor may disclose such information to its Subcontractors who
have a need to know in connection with the performance of Services, provided Ven-
dor obtains such Subcontractors’ written agreement to keep such information confi-
dential and to use it only as required in the performance of Services.
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(b) DIR or Customer is and will remain the owner of all DIR or Customer-specific data
pursuant to the CTSA. Except as otherwise provided in this CTSA, or as otherwise
restricted by law, and excluding Vendor Confidential Information and Proprietary In-
formation, DIR and Customer may use the data provided by the Vendor for any pur-
pose relating to the operation and enhancement of TEX-AN NG Program. DIR or
Customer will not possess or assert any lien or other right against the Vendor's data.

Section 14.04 Ownership of pre-existing materials.

DIR or Customers and Vendor will continue to own their respective proprietary technolo-
gies and information developed before entering into the CTSA. Any software licensed
through the Vendor and sold to DIR or Customers as a part of a Service, will be licensed
directly to DIR or Customers, as appropriate. Any software used with the Services will be
governed by the written terms and conditions applicable to such software. Title to software
remains with Vendor or its supplier. DIR and Customer must comply with all such terms
and conditions and they take precedence over this CTSA as to such software.

Section 14.05 Third-party commercial Software.

If applicable and necessary, all third-party commercial Software used in performing the
Services will be provided to DIR or Customers under a separate license agreement be-
tween DIR or Customers and the owner (or authorized licensor) of such software.

Section 14.06 Pre-existing materials for custom Software Deliverables related to
Services.

Neither Vendor nor any of its agents, or representatives, or its Subcontractors will incorpo-
rate any pre-existing materials (including third-party commercial software) into Services or
use any pre-existing materials to produce Services if such pre-existing materials will be
needed by DIR or Customer in order to use the Services unless:

(@) Such pre-existing materials and their owners are identified to DIR or Customer in
writing, and

(b) Such pre-existing materials are either readily commercially available products for
which Vendor or its Subcontractor, as the case may be, has obtained a license (in
form and substance approved by DIR, in its sole and absolute discretion) in the name
of DIR or Customer, or are materials that Vendor or its Subcontractor, as the case
may be, has the right to license to DIR or Customer and has agreed to license to DIR
or Customer on terms and conditions approved by DIR, in its sole and absolute dis-
cretion, prior to using such pre-existing materials to perform the Services. Vendor
represents, warrants and covenants that it shall not, during the term of the CTSA or
any time afterwards, assert any ownership rights, in any DIR-owned or Customer-
owned software, source code, and other materials. Notwithstanding the foregoing
Vendor does not grant ownership or licensing/marketing rights in or pertaining to
Vendor’s Intellectual Property assets (including ownership of custom developments).

Section 14.07 Ownership of work product by DIR or Customer.

The Services shall not be considered “work for hire” for DIR or Customers; however, the
same shall be subject to licensing, on the same terms and provisions, as provided for here-
in, as reasonable, necessary or required.

Section 14.08 License to Intellectual Property.

(a) If necessary to the performance of Services hereunder, upon notice from Vendor,
DIR and/or Customers shall enter into good faith negotiations to license to Vendor
any Intellectual Property owned by DIR and/or Customers.
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(b)

(€)

In the event the Vendor makes or has made any Modifications to any software
owned by DIR and /or a Customer under this CTSA, DIR and/or the Customer, as
appropriate, shall own the modifications, and Vendor hereby assigns all of its rights,
tittes and interests (including Intellectual Property rights) to such modifications to the
appropriate party, either DIR or the Customer. Upon the request of DIR or the Cus-
tomer, Vendor will give a written assignment of the modifications to the requesting
party. During the Term, Vendor retains a terminable, non-transferable, non-exclusive
and paid-up license to use the modifications in performing Services under this CTSA,
and to use the modifications to provide Services to other Customers, including the
right to sub-license or further license those modifications only to Customers.

The Vendor shall own all modifications to the Vendor owned Software made by the
Vendor and any modifications to the Vendor Proprietary software made on behalf of
DIR and/or a Customer. DIR and /or the affected Customer hereby assign its rights,
titles and interests (including Intellectual Property rights) to such modifications to the
Vendor. Vendor’s license to DIR and /or the affected Customer to use Vendor Pro-
prietary Software shall extend to such modifications; provided, however, Vendor’'s
warranties and indemnities with respect to Vendor Proprietary Software do not ex-
tend to any modifications made on behalf of DIR and/or a Customer by contractors
other than Vendor and its Subcontractors. Notwithstanding the foregoing Vendor
does not grant ownership or licensing/marketing rights in or pertaining to Vendor In-
tellectual Property assets (including ownership of custom developments).

Article 15. Liability.

Section 15.01 Property damage.

@)

(b)

(©

Vendor will protect State's, DIR's and Customers’ real and personal property from
damage arising from Vendor’s, its agents’, and its Subcontractors’ performance of
this CTSA, and Vendor will be responsible for any loss, destruction, or damage to
State's, DIR’s and Customers’ property that results from or is caused by Vendor’s, its
agents’, or its Subcontractors’ negligent or wrongful acts or omissions. Upon the loss
of, destruction of, or damage to any property of the State, DIR and Customers, Ven-
dor will notify DIR and the applicable Customer thereof and, subject to direction from
DIR and the applicable Customer, will take all steps to protect that property from fur-
ther damage.

Vendor agrees to observe and require its employees, agents, and Subcontractors to
observe no less than industry standard safety measures and proper operating proce-
dures at the State's, DIR’s and Customers’ sites at all times and otherwise to comply
with the procedures and safety standards imposed by DIR and Customers, whichev-
er is the more rigorous standard.

Vendor will distribute a policy statement to all of its employees, agents, and Subcon-
tractors that directs the employee, agent, or Subcontractor to immediately report to
DIR and the applicable Customer and Vendor the existence of any special defect or
unsafe condition encountered while on the State's, DIR’s or Customers’ premises.
Vendor will immediately report to DIR and the applicable Customer the existence of
any special defect or an unsafe condition it encounters or otherwise learns about.

Section 15.02 Risk of Loss.

As applicable to any Equipment used in the performance of Services by Vendor, during the
period such Equipment is in possession of Vendor, its carriers or DIR or Customers, prior
to being received by DIR and/or the applicable Customer, Vendor will insure and bear the
risk of loss or damage thereto, unless such loss or damage is caused by the negligence or
intentional misconduct of DIR or the applicable Customer.
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Section 15.03 Limitation of Liability.

(a) For any claim or cause of action arising under or related to the CTSA, neither Party
will be liable to the other Party for indirect, punitive, special, or consequential dam-
ages, even if it is advised of the possibility of such damages.

(b) EACH PARTY'S LIABILITY TO THE OTHER UNDER THE CTSA WILL NOT EX-
CEED THE TOTAL VALUE OF VENDOR'S INVOICES TO DIR IN THE TWELVE
(12) MONTHS PRECEDING THE FILING OF A LAWSUIT (provided, however, that a
Customer’s liability to Vendor will not exceed amounts payable by Customer to Ven-
dor during such twelve month period)..

(c) Exceptions to Limitations of Liability. This Section 15.03 will not apply with respect to:

(1)

()
®3)

(4)

Losses occasioned by the fraud(except as rendered inapplicable to the State,
DIR and all state agency and local government Customers pursuant to Section
11.03(e) of Exhibit B to the CTSA), willful misconduct, or gross negligence of a
Vendor.

Losses that are the subject of indemnification under this CTSA.

Losses occasioned by Vendor’s refusal to provide Services under a Disentan-
glement Plan, which has been approved by DIR, as specified in Section
11.06(d). For purposes of this provision, “refusal” means the intentional cessa-
tion by Vendor, in a manner impermissible under this CTSA, of the perfor-
mance of all or a material portion of the Services then required to be provided
by Vendor under the Disentanglement Plan.

Losses occasioned by any breach of a Party’s obligations under Article 10.

(d) Items Not Considered as Damages. The following will not be considered damages
subject to, and will not be counted toward the liability exclusion or cap specified here-

In:

(1)
(@)
®3)
(4)

Amounts payable by or assessed against Vendor pursuant to Exhibit D (“Per-
formance Management”) of this CTSA.

Amounts withheld by DIR in accordance with this CTSA due to incorrect charg-
es or Services not provided.

Amounts paid by DIR but subsequently recovered from Vendor due to incorrect
charges or services not provided.

Vendor Invoiced Rates To DIR, Prices, telecommunications fees and surcharg-
es and other amounts that are due and owing to Vendor for Services under this
CTSA.

Article 16. Transition Plan for Expiration of the CTSA.

Section 16.01 Scope.

This Transition Plan for expiration of the CTSA addresses the orderly Transition to DIR, or
the successor service provider, of all Services provided by Vendor to Customers and/or
Authorized End Users pursuant to TEX-AN NG Customer Services Agreements through
the CTSA, that have an expiration date beyond the Expiration Date (the Transition Effec-
tive Date), including planning activities which will be conducted prior to the Transition Ef-
fective Date. This transition plan does not apply to other contracts that Vendor may hold
with DIR outside the scope of this CTSA. Vendor agrees that all references in this Article
16 to DIR, includes all employees of the agency and all designated contractors or consult-
ants that may assist DIR in the Transition. DIR and Vendor agree that the term “Transition”
as used in this Article 16 means disposition from Vendor to DIR, or the successor service
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provider, by any lawful method, including by sale and purchase, assumption, transfer, as-
signment, early termination or other method.

Section 16.02 General Statement for Transition.

No later than 12 months before the Transition Effective Date (commencement of Transition
Period), Vendor shall commence planning for the orderly Transition of all of the Services
that have an expiration date beyond the Expiration Date to DIR or the successor service
provider, in accordance with the terms of this Article, as the same may be amended from
time to time. DIR and Vendor desire to provide for the Transition of all things and matters
comprising the Services, which have expiration dates beyond the Expiration Date. This Ar-
ticle shall not be construed narrowly, but broadly, to ensure the Transition of all Services
with expiration dates beyond the Expiration Date is transitioned on or by that date. The
parties do not intend for there to be residual Service-related matters that do not Transition
on or by the Transition Effective Date.

Section 16.03 Agreement for Transition Assistance Services.

Transition Assistance Services, as specified in this Article 16, shall be provided from the
commencement of the Transition Period and for up to 12 months after the Expiration Date,
unless further extended by the Parties. DIR will provide Vendor with written notice of its in-
tent to have Transition Assistance Services, in whole or in part, provided by Vendor after
the Transition Effective Date, by giving at least 60 calendar days advance notice. Such no-
tice shall contain a list of the specific Transition Assistance Services required and the dura-
tion for each of the Transition Assistance Services sought. Vendor shall review the notice
and provide a written proposal response for the specific services sought, as more particu-
larly described in Section 16.04(b)(5) of this Article, within 30 calendar days of receipt of
DIR’s notice. The parties agree to negotiate in good faith to conclude a written agreement
for the required Transition Assistance Services no later than 120 calendar days prior to the
Transition Effective Date.

Section 16.04 Transition Assistance Services.
Transition Assistance Services shall include:

(@) Full cooperation and participation in the Transition planning process, as more par-
ticularly described in Section 16.06, which shall commence no later than the com-
mencement of the Transition Period, at DIR’s sole and absolute discretion, and shall
involve a series of meetings among the representatives of DIR, Vendor, the succes-
sor service provider, if known, representatives of Vendor’s current State agency Cus-
tomers and other parties whose participation would enhance the planning process,
which process is more fully described in Phase Four set forth in this Section 16.04;
and

(b) Vendor providing to DIR, or the successor service provider, all of the items and mat-
ters called out for in this Article 16, and other items or information reasonably neces-
sary to complete the transition of the Services under the CTSA. Without limiting the
foregoing, the Transition Assistance Services shall occur in five phases:

(1) Phase 1 — Initial Reporting of Services Subject to Transition. On or by Decem-
ber 31st two years prior to the Transition Effective Date, Vendor shall provide a
written report, in the form required by DIR, disclosing all Services, as of De-
cember 1st of the same year, that have expiration dates beyond the Expiration
Date. Without limiting the foregoing, Vendor shall report on and include:

(A) All Software that Vendor uses to perform its Services with each Customer
and/or Authorized End User under each of the Services, including com-
plete source and machine readable data, associated manuals, proce-
dures, processes, documentation, descriptions, data files and other such
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(B)

©

(D)

(E)

(F)

items as available in accordance with existing third party licensing
agreements. For each item of Software listed, Vendor shall provide a
copy of the associated software license held by Vendor, the status of the
transferability of the associated licenses to a successor entity under con-
ditions similar to that of this Transition and the costs for Transition to DIR
or the successor service provider, if any;

All hardware and other equipment, including all hardware leases for
Equipment used to perform each Service, including leases which have a
term beyond the Expiration Date. Vendor shall provide a copy of the as-
signment/transfer and early termination clauses for each lease with a
term beyond the Expiration Date and report on the status of transferability
and any costs for transfer or early termination, if any. Vendor shall report
all known costs for transfer or termination of such leases, including the
existing leases or as the same may be amended prior to the Transition
Effective Date;

All maintenance agreements for software, hardware or other equipment
and assets, including copies of their assignment/transfer and early termi-
nation clauses, a status report on transferability to DIR or its designee
and the costs for transfer or early termination, if any;

All third-party supplier agreements, which have an effective date beyond
the Expiration Date, including copies of their assignment/transfer and
early termination clauses, a status report on transferability to DIR or its
designee and the costs for transfer or early termination, if any;

A Software Upgrade Plan, detailing which products need to be purchased
to maintain the Services through their respective expiration dates. Vendor
shall comply with the Software Upgrade Plan during the Term. The Soft-
ware Upgrade Plan shall include, at a minimum, an annual review re-
quirement, with annual DIR approval of any changes to the Plan; and

Copies of the TEX-AN NG Customer Services Agreements with the Cus-
tomers and /or Authorized End Users for Services.

(2) Phase 2 — Ongoing Reports on Services through the Transition Effective Date.
Phase 2 is composed of five (5) activities, as listed below:

(A)

(B)

Follow up Reporting. For each item reported in Phase |, Vendor shall up-
date DIR on a semi-annual basis up to the Transition Effective Date. The
first such update after December 31st shall be due on or by June 30th of
the following year.

New TEX-AN NG Customer Services Agreements. For every TEX-AN
NG Customer Services Agreement issued by Vendor to a Customer and
/or Authorized End User between the initiation of the reporting period two
years out from the Transition Effective Date and the Transition Effective
Date, Vendor shall seek and receive DIR’s approval prior to entering into
any TEX-AN NG Customer Services Agreements. DIR shall be provided
no less than five Business Days in which to review the documentation for
each proposed TEX-AN NG Customer Services Agreement, in substan-
tially final form. In each instance Vendor shall provide that the TEX-AN
NG Customer Services Agreement contains: 1) a complete assignment or
transfer to DIR, or its successor service provider, on or by the Expiration
Date, preferably at no cost to DIR or its designee, and 2) a termination for
convenience clause in favor of Vendor and DIR in all such TEX-AN NG
Customer Services Agreement; in the event a cost-free assignment
thereof is not available. Vendor shall use commercially reasonable efforts
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®3)

(4)

to minimize the fee for assignment or transfer to DIR, or its successor
service provider.

(C) Equipment Condition Report. Vendor will develop a checklist and conduct
checks/reviews of the installed Equipment and produce a report on or by
six months prior to the Transition Effective Date. Such report shall detalil,
at a minimum, the then-current condition of each piece of installed
Equipment and the preventative maintenance needed within the next six
months after the report is issued. For all items, Vendor shall provide de-
tails about existing maintenance contracts.

(D) Subcontractor Report. On or by January 1 two years prior to the Transi-
tion Effective Date, and semi-annually thereafter up to the Transition Ef-
fective Date, Vendor shall identify all then-current Subcontracts that pro-
vide Services under any TEX-AN NG Customer Services Agreements is-
sued pursuant to the CTSA, in a form and level of detail mutually devel-
oped by the Parties.

(E) Notwithstanding any other provision in this Article 16, Vendor agrees to
provide another updated report for all TEX-AN NG Customer Services
Agreements on or by August 31st, one year prior to the Transition Effec-
tive Date, and six months prior to the Transition Effective Date.

Phase 3 — Completion of all documentation for Transition. DIR, or the succes-
sor Service Provider and Vendor shall complete Transition associated docu-
mentation necessary to effect the Transition of all TEX-AN NG Customer Ser-
vices Agreements under the Contract in a timely manner, including, at a mini-
mum, the Transition of all Customer Service Agreements reported to DIR under
Subsections (1) and (2) hereof. Vendor shall facilitate interactions and neces-
sary documentation with third-party vendors, its Subcontractors, lessors and
other providers, at the request of DIR, or at the request of the successor ser-
vice provider. DIR reserves the right, in its sole and absolute discretion, to re-
quire that DIR, the successor Service Provider and Vendor conduct a formal
closing for the Transition, in order to ensure the completion of all necessary
documentation.

DIR, or the successor service provider, shall cause each Transition document
to provide the complete transfer of all right, title and interest in and to the TEX-
AN NG Customer Services Agreement, including any related lease or third par-
ty contract related to the underlying Equipment, from Vendor to DIR, or the
successor Service Provider, effective as of the Transition Effective Date. Each
Transition document shall also provide that from and after the Transition Effec-
tive Date, Vendor shall have no obligation or liability to any third party—vendor
or lessor whatsoever related to the underlying equipment. In each instance of
Transition of a third party-vendor or lessor contract, DIR, or the successor ser-
vice provider shall be responsible to pay the third party-vendor or lessor the
applicable transfer fee, if any, or to reimburse Vendor therefore, if Vendor ten-
ders such payment. Vendor shall have no responsibility to pay any third party-
vendor or lessor from and after the Transition Effective Date.

Phase 4 — Planning Phase for Transition from the CTSA to a new TEX-AN
Agreement with a successor service provider. Vendor shall fully and completely
participate in all meetings called by DIR for the purpose of planning and imple-
menting the transition of TEX-AN NG Customer Services Agreements from the
CTSA to the new TEX-AN Agreement with a successor service provider. The
goal of this planning phase is to provide an orderly transition of TEX-AN NG
Customer Services Agreement operations under the CTSA to the operations
under a new TEX-AN Agreement with a successor service provider. Such
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planning activities shall commence no later than January 1 of the year of the
Transition Effective Date, at DIR’s direction and shall continue until all transition
activities are complete. These Transition activities shall include, but not be lim-
ited to, the following:

(A) Pre-planning no later than January 1 to March 31 of the year of the Tran-
sition Effective Date. These DIR meetings will include the Vendor's cur-
rent Customers and/or Authorized End Users, as determined by DIR, the
successor service provider, Vendor and DIR. The scope of the pre-
planning is to plan for the transfers of the current Customers' TEX-AN NG
Customer Service Agreement operations, scheduling of all necessary ac-
tivities, development of roles and responsibilities matrix related to Transi-
tion of the TEX-AN NG Customer Services Agreements and planning for
all the other steps of the transition process, as listed below. The goal of
this pre-planning phase is to produce a mutually acceptable Transition
plan document that defines roles and responsibilities for accomplishing
each step in the Transition among the participating parties.

(B) Turnover of TEX-AN NG Customer Service Agreement operations to the
successor Service Provider. In each step in the Transition planning and
execution process, Vendor is required to provide information as request-
ed by DIR, the successor Service Provider and /or the current Vendor's
Customers and/or End Users in accordance with the agreed upon Transi-
tion Plan. Such information shall include, but not be limited to the follow-
ing tangible items and matters of inherent knowledge:

1) Assets Lists (hardware, software, schematics, maintenance agree-
ments, 3rd party agreements)

2) Procedures

3) Poalicies

4) Practices

5) Protocols

6) Customer and/or End User biographies
7) Organization charts

8) Customer and /or Authorized End User and service provider (in-
cluding subcontractors) decision makers; authorized employees

9) Institutional knowledge (non-proprietary and non-confidential un-
written rules; operational personnel; client background information;
authorization lists)

10) Operational details
11) Key individuals (operational and decision makers)
12) Quick reference manuals

(5) Phase 5 — Post-Transition Effective Date Services by Vendor. At DIR’s option,

DIR shall request and Vendor shall respond with a proposal for Vendor to pro-
vide assistance for continuing management and operation of the TEX-AN NG
Customer Services Agreements as conducted under the Contract for a period
beyond Transition Effective Date up to one year after the Transition Effective
Date, but only upon the execution of an appropriate contract for such services,
on terms and conditions as agreed by DIR, or the successor service provider,
and Vendor. In the event that DIR, or the successor service provider, requires
the services of Vendor during the Post-Transition Effective Date period, then
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DIR shall execute a separate agreement with Vendor to provide services on a
time and material basis.

Section 16.05 Covenant of cooperation.

During the period of time from the commencement of the Transition, as defined, to the
completion of Transition Assistance Services, Vendor agrees to fully cooperate with DIR,
and as appropriate, with the successor service provider, to fulfill the terms of the CTSA.
DIR and Vendor agree to fulfill the terms of this Article 16 in a manner that is least disrup-
tive to the Customers and/or Authorized End Users under the TEX-AN NG Customer Ser-
vices Agreements. DIR and Vendor agree to notify the other Party in the event either dis-
covers a condition, contract or other matter that would benefit or adversely affect perfor-
mance of the TEX-AN NG Customer Services Agreements, if generally known. In the event
it is determined that amendment to this Article 16 is in the best interest of the State, Ven-
dor agrees to negotiate amendments to this Article 16 in good faith with DIR. In all events,
the Parties agree to cooperate in the negotiation and execution of such other and further
documents as necessary to fulfill the terms of this Article 16.

Section 16.06 Other Vendor Agreements with Customers.

DIR and Vendor agree that this Article does not apply to any other contracts that Vendor
has, or may have in the future, with Customer and/or End Users that are separate transac-
tions from the TEX-AN NG Customer Services Agreements authorized under the CTSA.

Article 17. End of Contract-Life Assignment.

Section 17.01 Agreed Language.

This CTSA, DIR Contract No. DIR — TEX-AN NG CTSA — 006, is in effect from August 4,
2011 until 12:00:00 p.m., August 4, 2016, and for such further period as allowed by the
CTSA (the Effective Expiration Date of the CTSA). In order to ensure the smooth Transi-
tion of Services from one Vendor to the successor service provider, the parties agree to
the following assignment language for this CTSA:

Effective as of the expiration of one second after the expiration of the CTSA, without the
necessity of execution of additional documents, and at no cost to DIR or the Customers,
Vendor hereby agrees to the absolute and complete assignment of this CTSA to DIR or a
successor service provider, provided that the following occurs on or by 5:00 p.m. of the
Business Day of the final expiration date of the CTSA:

DIR or the successor service provider agrees to assume all CTSA obligations and liabilities
that arise on and after one second after the final expiration of the CTSA, and is responsible
to pay to Vendor the applicable Transition assignment fees, if any, as set forth in the Tran-
sition Assignment Liability Schedule, which shall be provided by the Vendor, upon request
by DIR or its Customers and attached to this CTSA. In all events, Vendor remains respon-
sible for all CTSA obligations and liabilities that arise prior to the final expiration date of the
CTSA.

Section 17.02 No Cost.

Vendor is not authorized to charge the Customers/Authorized End Users, DIR or succes-
sor Service Provider, a fee or cost for the assignment.

— End of Exhibit B —

Exhibit C to Amendment One
Exhibit B. Terms and Conditions B.49



DIR Contract No. DIR-TEX-AN NG CTSA - 006 Vendor Contract No.

TEX-AN NG
Communications Technology
Services Agreement

Between

The State of Texas, acting by and through the
Texas Department of Information Resources

and

TW Telecom of Texas LLC. (Vendor)

Exhibit C.

Descriptions, Rates To DIR, Prices for
direct sales transactions and related
telecommunications fees and
surcharges for Awarded Services
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Exhibit C. Descriptions, Rates To DIR, Prices for direct sales transactions and related
telecommunications fees and surcharges for Awarded Services
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Article 1. Introduction.

The purpose of Exhibit C is to address the agreed-upon Descriptions, Rates To DIR, Pric-
es for direct sales transactions and related telecommunications fees and surcharges for
Awarded Services.

Article 2. Contractual Principles.

Exhibit C Descriptions, Rates To DIR, Prices for direct sales transactions and related tele-
communications fees and surcharges for Awarded Services addresses the following prin-
ciples:

The specifics for the Descriptions, Rates To DIR, Prices for direct sales transactions and
related telecommunications fees and surcharges for Awarded Services within scope of this
CTSA are contained in this Exhibit C, Attachment C-1. The Vendor's initial descriptions,
rates, prices and fees are consistent with the terms of the CTSA. (Derived from final nego-
tiated Tables from Vendor’s response to Section 5 of RFO (Pricing) plus final, negotiated
service descriptions from Vendor's response to Section 3 of RFO.)

The Marketing Plan is the Vendor’s projection of the activities it will engage in to maximize
the economic value of the CTSA during the Term of the CTSA. The Marketing Plan in-
cludes a statement of operations for the awarded Services and the narrative discussion in-
cluding all key assumptions, risks, and risk mitigation strategies used to generate Orders
from Customers (derived from Marketing Plan submitted with RFO response, attached at
Attachment F-8 to Exhibit F ).

Article 3. Methodology for Updating Associated Attachments.

Section 3.01 Recommendations.

Either DIR or Vendor may submit to the other Party a recommendation for changes to At-
tachment C-1. Such recommendation will be in writing and will:

(@) Specifically identify the portion or portions of Attachment C-1 to be changed,

(b) Include the specific Rates To DIR, Prices or telecommunications fees and surcharg-
es to be changed and/or Descriptions to be altered in Attachment C-1, and

(c) Identify the reasons for the proposal and anticipated revenue impact from the change
or repercussions for failure to adopt the change. A copy of the recommendation will
be provided to DIR and the Vendor. The parties will use electronic communications
to submit, review and implement changes to Attachment C-1. Attachment C-1
changes shall be provided to Customers via the Vendor’'s webpage and the TEX-AN
NG web page.

Section 3.02 Review and Input.

DIR will determine whether input on the recommendation from other Customers is appro-
priate, and will promptly circulate the recommendation to those identified. If DIR does re-
quest input from any Customer, DIR will require any input to be provided in writing and
submitted within a specified period of time, not to exceed 10 Business Days from the date
of the recommendation.

DIR and Vendor will each receive a copy of the written input from the Customers, if appli-
cable. The Party making the recommendation may propose adjustments to the recommen-
dation to address any input of the Customers.
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Section 3.03 Approval.

If DIR and Vendor agree upon the recommendation, the Parties will execute a revision to
Attachment C-1, as applicable, which will be effective when signed by authorized repre-
sentatives of both DIR and Vendor. The revised Attachment C-1 will be posted in a location
agreed to by Vendor and DIR. Revisions may be in the form of electronic records of the
new Descriptions, Rates To DIR, Prices and/ or telecommunications fees and surcharges
for changes to Attachment C-1. Vendor shall update its webpage accessible to Customers
immediately to have the revised portions of the Attachment available to Customers as soon
as possible.

Section 3.04 Appeal.

If the DIR and Vendor cannot agree on a recommendation, the recommendation may be
submitted to the Executive Steering Committee for resolution and such resolution shall in-
clude input and mutual agreement by Vendor.

Article 4. Documents Referenced in Exhibit C Descriptions, Rates To
DIR, Prices for direct sales transactions and related
telecommunications fees and surcharges for Awarded Services.

Section 4.01 Attachments to Exhibit C.
The following attachments are incorporated as part of Exhibit C:

Attachments to Exhibit C Description and Contents

Attachment C-1 Descriptions, Rates To DIR, Attachment C-1contains the initial Descriptions,
Prices for direct sales transactions and related | Rates To DIR, Prices for direct sales
telecommunications fees and surcharges for transactions and the telecommunications fees
Awarded Services and surcharges for the Awarded Services.

Section 4.02 Exhibit C Associated Plans and Timelines.
No plans and timelines are associated with Exhibit C.

Section 4.02 Other Referenced Documents in Exhibit C.
No other documents have been referenced in Exhibit C.
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Attachment C-1.
SERVICES OFFERED UNDER THIS CONTRACT

Business Line Service

tw telecom's Business Line service delivers quality voice grade connections to customer-provided
key systems or PBX-type equipment using an analog-based signal. These services are delivered to
the customer at a 2-wire DSO level and provide the ability for the customer to access the public
switched telecommunications network. Each business line is configured with two-way directionality.
Standard signaling for business lines is Loop or Ground start. Local Usage rating options include flat
or measured rated depending on the specific market availability.

tw telecom has several supplemental services that can be purchased along with our voice services
which are described below and address disaster routing. Additional features, such as Voice Mall
and IP Conferences, are also offered.

Supplemental Services

The Supplemental services below are applicable to all switched service products and include the
following options:

° Call Blocking — Allows customers to restrict dialing access to various discretionary and/or
premium-rated services, which are often prefixed by 900, 971, 974, 976 and 700. Certain markets,
such as Manhattan, have additional NPA or NPA/NXX combinations available for blocking as well.

° Toll Restriction — Allows customers to restrict dialing access to calls that would otherwise
generate toll charges for the customer.

° Bill Restriction — Allows customers to restrict incoming calls from being billed to their phone
number. The following options are available:

° Restricting Collect Calls
° Restricting Third Party Billing

*Note that individual call types are not available to be restricted. Instead, screening tables contain-
ing the most popular combinations requested by customers are available in each switch. The re-
striction options available in the screening tables include:

o 1+ restricts all 1+ toll calls

° intraLATA 0+/1+ restricts all intraLATA toll calls

° interLATA 0+/1+ restricts all interLATA toll calls

° 01 restricts all operator-assisted international calls

o 011 restricts all direct-dialed international calls

o 411 restricts all calls to local directory assistance

o 555 restricts all calls to long distance directory assistance

Individual Telephone Numbers

Customers may purchase Individual Telephone Numbers (also referred to in the marketplace as DID
numbers) for use with inward and two-way trunks (Voice T1 and Analog trunks). This allows a PBX
user to have incoming calls reach a specific end user without the assistance of an attendant. Use of
individual telephone numbers may require PBX software not provided by tw telecom. A Billing Tele-
phone Number (or BTN) will be assigned for each trunk group provisioned regardless of whether the
customer purchases ITNSs.
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IP Voicemail Overview

tw telecom offers a full featured IP voicemail service supporting a variety of our voice products. The
service can be deliverd as a line-based feature or as a virtual mailbox that is not associated with a
specific end user line, but rather in conjunction with a virtual access telephone number. Note IP
Voicemail Service is only available in markets where we support Voice Services via our Sonus
switches.

° Line Based Telephone Number Voice Mail: IP Voicemail is attached to an end user line.
This is the most common scenario, where the end users line is directed upon busy or no answer to
the end user's IP Voicemail box. In this scenario, message waiting indicator is activated on the line
after a message is left for the end user. The end user dials into the voicemail via the local IP
Voicemail pilot number and is directed to voice message retrieval or account maintenance. This is
most commonly sold with VersiPak packages in Sonus supported markets.

° Virtual Access Telephone Number Feature: IP Voicemail is attached to a programmed vir-
tual access telephone number within tw telecom's switch, but is not tied to a specific end user line or
trunk. This scenario is used when the customer does not employ direct inward dial capability to its
organization's end users for voicemail (either a multi-line appearance, a PBX via trunking or the cus-
tomer employs separate telephone numbers to its end users dedicated for voicemail). Message
waiting indicator is not supported where IP Voicemail is not associated with a tw telecom voice line
service.

Voicemail Box Specifications:

Each IP voicemail box comes standard with 200 megabytes of storage. This is approximately
equivalent to 60, 3 minute voicemail messages. Messages older than 50 days are classified as EX-
PIRED by the system. End users will be prompted for action on any expired messages. Messages
can be resaved.

BES and EES and Virtual Reach Overview

Regional and local multi-location services include three product options:
° Business Expansion Service (BES)

° Expanded Exchange Service (EES)

° Inter-City Switched Services (ISS)

Business Expansion Service (BES)

BES customers can expand their reach to callers in other parts of their LATA with minimal cost to the
customer and no cost to their callers. With BES, customers receive a telephone number (NXX) that
is associated with the exchange where their callers are located. This way, their callers can contact
them without incurring local toll or Extended Area Service (EAS) charges.

Expanded Exchange Service (EES)

EES allows customers to reduce local toll or EAS charges. However, where BES is an inbound-only
service, EES allows customers to place outgoing calls to (as well as receive calls from) another rate
center without incurring local toll or EAS charges.

VirtualReach

VirtualReach is an inbound-only product, enables virtual local presence in distant cities. With Virtu-
alReach, you are provided with a telephone number that is local to the ‘distant’ tw telecom City and
enables your customers to reach you via a local call. The per-city per-unit monthly charge provides
you with a charge that does not vary each month and provides significant savings and benefits over
a usage-based product such as an 8XX number. With our national pricing, the monthly charge is
consistent for all tw telecom markets.
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PBX Trunk Services

tw telecom’s switched voice services provide customers with both local and long distance calling ca-
pabilities to the PSTN. We own, house, manage and maintain the switches used to provide the
voice services. Our voice services can be customized to meet specific voice needs. Customers can
use our voice services to expand into new markets with little or no equipment investment. Our
switched services include the following:

° Local Service for Businesses: This service provides local business telephone lines, Voice
T1 (provisioning with either digital or ISDN PRI signaling), 911 emergency services, operator ser-
vices, directory information and listings. Features like caller ID, call waiting, call forwarding, three-
way conference calling, call redirect, last call return, voice messaging and many others are available,
where applicable.

o Voice Services for Multi-Location Solutions: Our suite of voice services for multi-location
customers provides local num